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Tae State or Missouri ea re/. CHARLES E. Dunn, Relator, v. 
SrerHen D. Bartow, Respondent. 


1, St. Louis, city of — Ordinances concerning contracts for lighting, etc., the 
street lamps, how construed.—Section 1, article v1 (p. 342), of the Revised 
Ordinances of the city of St. Louis (Revision of 1866), which provides that 
“‘The city engineer is hereby authorized to contract in the same manner as 
for other city work, for the cleaning, lighting and repairing of the public 
street lamps,” refers back to section 5, article 1, of ordinance 5399 (Revision 
of 1866, p. 320), which provides that “all public works ordered by the city, 
unless otherwise directed, shall be let by the city engineer to the lowest and 
best bidder,” and provides the modes of advertising, making specifications 
and receiving bids. And a contract made without compliance with these 
provisions is invalid. 

2. St. Louis, city of —Ordinance concerning contracts for lighting street 
lamps, how affected by amended charter.— The amended charter of the city 
of St. Louis, adopted March 4, 1870, provides by law for the mode of letting 
public work. Section 17, article vu, of said charter forbids the city council 
from making contracts directly for public work, etc., and directs the city 
engineer to prepare plans, profiles and estimates, and, under the direction 
of ordinances, to advertise for bids and let the work by contract to the lowest 
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and best bidder. After the adoption of this charter, the provisions of the 
ordinance requiring the engineer to contract for lighting the public street 
lamps in the same manner as for other city work, although adopted before the 
passage of the amended charter, can have reference only to the mode pro- 
vided in such amended charter. 


Petition for Mandamus. 


S. Reber, for respondent. 


I. The ordinance establishing and regulating the engineer 
department, approved by the mayor August 5, 1864, fifth see- 
tion, article 1, ordained that all public works ordered by the city, 
unless otherwise directed, shall be let by the city engineer to the 
lowest and best bidder, and that notice of the letting out of 
such work should be publicly given. By section 1 of article v1 
of ordinance No. 5399, it is ordained that ‘‘ the city engineer is 
hereby authorized and instructed to contract in the same manner 
as for other city work, for the cleaning, lighting and repairing 
of the public street lamps for the term of one year; and the 
said work shall be re-let annually thereafter, unless otherwise 
ordered by the committee on gasworks. The lighting, cleaning 
and repairing shall each be let separately, if it shall be the inter- 
est of the city to do so, and the price shall be for each item.” 

Il. The act, approved March 4, 1870, entitled ‘‘ An act to 
revise the charter of the city of St. Louis and to extend the 
limits thereof,”” provides that the city council shall have no power 
directly to contract for any public work or improvements, or 
repairs thereof, contemplated by this charter, nor to fix the price 
or rate therefor ; but the city engineer shall in all cases, except 
in cases of necessary repairs, prepare and submit to the council 
plans, profiles and estimates of the cost of any proposed work ; 
and, under the direction of ordinance, shall advertise for bids and 
let out said work, by contract, to the lowest and best bidder, 
subject to the approval of the council. The alleged agreement, 
entered into on the 3d of January, 1871, by F. Bischoff, city 
engineer, for the extension of said contract No. 1402 until the 
Ast day of March, 1872, was made without any authority either 
in the laws of the State or ordinances of the city of St. Louis, 
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and without any lawful authority whatever, and the same is there- 
fore null and void. The engineer had no authority to contract 
with said Dunn or any other person for lighting, cleaning and 
repairing the public street lamps in the city except by complying 
with the provisions of said fifth section of article 1 of said 
ordinance 5399, above recited, and by letting the said work to 
the lowest and best bidder, all which said engineer failed and 
omitted to do. 


Glover & Shepley, and Donahue, for relator. 


I. If the contract made with Mr. Dunn was valid, it was the 
duty of the comptroller to countersign it. 

If. The contract made with Mr. Dunn was prepared by the 
city engineer in proper form, signed by Mr. Dunn and his sure- 
ties, submitted to the council for their approval, and approved by 
them ; and the action of the city engineer in the premises was in 
conformity with instructions emanating from the committee on 
gasworks. These facts make the agreement with Mr. Dunn a valid 
contract under the city charter and ordinances. The meaning 
of section 17, article vir, amended charter, approved March 4, 
1870, is obvious: 1, The council shall not contract directly, but 
may contract indirectly, for work indicated in that section, after 
plans, profiles and estimates, advertisements and bids approved 
by the council. 2. But no work, improvement or repairs men- 
tioned in that section is to be let out after advertisement and 
bids unless it be of nature to admit of plans, profiles and esti- 
mates of costs. That is perfectly clear. Section 18 enforces. 
the same view wherein it says every ordinance requiring such 
work shall contain a specific appropriation from the proper rev- 
enue or fund, based on an estimate of cost, etc. Now, what is 
meant by such work? Evidently that of which profiles and plans 
may be made and submitted—that previously mentioned, streets, 
alleys, wharves, sewers, etc. 


Buss, Judge, delivered the opinion of the court, 


The relator asks for a mandamus upon defendant as city 
comptroller of the city of St. Louis, commanding him to coun- 
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tersign a certain contract for lighting, cleaning and repairing the 
street lamps of the city, claimed to have been entered into between 
him and the city, and which the comptroller refuses to countersign 
although required to do so by law. Contrary to our usual require- 
ment that such proceedings shall be commenced in the Circuit 
Court, we have allowed the original writ for the reason that a 
pressing public necessity requires an immediate decision as to 
who shall be employed and paid for this important public work, 
lest a double liability be incurred or the streets fail to be lighted. 

The petition shows that in May, 1865, the city made a con- 
tract with one Henry as principal, for lighting, extinguishing, 
cleaning and repairing the public street lamps for one year from 
date; that by consent of the city council the contract was trans- 
ferred to the relator Dunn; that it was renewed from year to year 
in favor of the relator, the last renewal being on the 3d of Jan- 
uary, 1871. The petition sets out in full the original contract, 
and the following is the form of the last renewal: ‘‘ City Engi- 
neer’s Office, St. Louis, Jan. 3, 1871. The time specified for 
the expiration of this contract (No. 1402 continued) is hereby 
extended until the Ist day of March, A. D. 1872, in accordance 
with a resolution passed by the Honorable Committee on Gaslight 
of the city council of St. Louis on the 3d day of January, 1871; 
all other stipulations of said contract to be and remain in force.” 
The extension was signed by the relator and by the city by 
F. Bischoff, city engineer; was assented to by the sureties, its 
formality was certified by the city counselor, and the mayor 
approved the securities. The petition charges that, subsequent to 
the agreement with the relator by said extension, the city entered 
into a contract for the same work with one Henry F. Zider; that 
the defendant, who is the comptroller, having countersigned said 
Zider’s contract, refuses to countersign the contract of extension 
with the relator as he is required to do by the city charter, and 
asks for a peremptory mandamus, etc. 

The facts set out in the petition are admitted by the defendant, 
but in his return to the writ he gives as the reason why he refuses 
to countersign the relator’s contract, that it was illegal and void 
as not having been made in conformity with the city ordinances 
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and charter. He refers especially to ordinance No. 5399, estab- 
lishing and regulating the engineer department (Revision of 1866, 
p- 315), to justify his refusal, and to the amended charter of 
March 4, 1870. Section 5, article 1, of that ordinance (p. 320) 
provides that ‘‘ all public works ordered by the city, unless other- 
wise directed, shall be let by the city engineer to the lowest and 
best bidder ;”? and the mode of advertising, making specifications 
and receiving bids is provided for. Section 1, article vi (p. 342) 
says: ‘*The city engineer is hereby authorized and instructed to 
contract, in the same manner as for other city work, for the 
cleaning, lighting and repairing of the public street lamps,” etc. 
If this last provision refers back to the public works provided for 
in article I, above quoted, so as to require the work of lighting, 
etc.,. the public street lamps to be let to the lowest and best bid- 
der, then it is admitted that the relator’s contract was not made 
according to law, and is not obligatory. Does, then, the term 
‘* city work,” in the section last quoted, refer to ‘‘ public work 
ordered by the city” first spoken of? In said section 8, article 
1, of the ordinance,we have a general direction to the city engineer 
to let out all public works to the lowest and best bidder. If 
this were all, there might be reasonable doubt whether it did 
not refer to making original improvements, such as grading, 
curbing, macadamizing, building sewers, etc. It might not be 
supposed that a work like the lighting, etc., of the street lamps 
was intended to be included within it. But to remove all ambi- 
guity and doubt as to the intention of the council, when the 
subject of street lamps is considered, in article v1, the engineer 
is expressly authorized to contract for their cleaning, lighting 
and repairing, and ‘‘in the same manner as for other city work.” 
All the contracts for city work that had been provided for were 
the ‘‘ public works ordered by the city,” and they are the “‘ other 
city work ” referred to, for there is nothing else to which reference 
can be had. The argument founded on the difference in the 
phraseology is a-mere verbal criticism. Section 12 of article v1, 
concerning sewers, where the mode of making the contract by 
letting is undoubted, also refers back to these public works as 
‘‘ other city work,”? and the intention of the ordinance cannot 
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be mistaken. Had different modes of letting public works by 
contract been provided for—one class to be let to the lowest 
bidder and another class to be let at the discretion of the engi- 
neer, without competition — then the significance of this direction 
would be lost, and he would doubtless be at liberty to make the 
contract either way. But there is but one mode provided in the 
ordinance for such general work as is capable of estimate and 
computation, and the requirement upon the engineer is imperative 
to conform to that mode. 

The amended charter of March 4, 1870, provides by law for 
the mode of letting public work. Section 17 of article vim, 
concerning public improvements, prohibits the city council from 
making contracts directly for public works, improvements, etc., 
and directs the engineer to submit plans, profiles and estimates, 
etc., and, under direction of the ordinance, to advertise for bids 
and let the work by contract to the lowest and best bidder. This 
amended charter was in force when the extension was made 
of the lamp-lighting contract, of which the relator seeks to 
avail himself; and hence the provision in the ordinance requir- 
ing the engineer to contract for lighting the lamps in the same 
manner as for other city work, although adopted before the 
passage of the amended charter, can have reference only to 
the mode provided in such amended charter. That mode is 
substantially the same as was before provided, only it has now 
the force of a statute. 

Counsel claims that this law cannot be complied with in a work 
like that under consideration, because the engineer cannot submit 
‘* plans, profiles and estimates of cost,” etc. But they mistake 
entirely the scope of the ordinance. It only requires the contract 
to be made in the same manner, etc. The spirit of the ordi- 
nance and the act must be followed. Specifications, of course, 
must be prepared, for there can be no contract without them. 
They must be adapted to the nature of the work and submitted to 
the bidders. It is not necessary to hold that said section 17 itself 
provides for letting out the lighting and cleaning of lamps; it 
need do nothing of the kind, and still the ordinance in relation to 
lamp-ligating may refer to works provided for by that section, 
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and to the mode of letting them, as a guide in making contracts 
pertaining to such lighting, and this is all it purports to do. 

The relator moves to quash the return for insufficiency. The 
return showing the relator’s contract to be illegal and void, the 
motion is overruled and judgment is given for respondent. The 
other judges concur. 


Aveust Orro, Respondent, v. Herman Bent, IMPLEADED WITH 
G. A. Leisss, Appellant. 


1. Practice, civil — Trials — Declarations of law must be clearly stated.— All 
declarations of law should be so clearly stated in the instructions that there 
can be no substantial danger that the jury will be misled. 

2. Practice, civil — Trials — Inconsistent instructions improper.— Where two 
instructions are given which are both correct, but yet are apparently incon- 
sistent or contradictory, it is error. The effect of correct instructions ought 
not to be impaired by those of an opposite tendency. (Buel v. St. Louis 
Transfer Co., 45 Mo. 562, cited and affirmed.) 

8. Practice, civil — Trials — Erroneous instructions not affecting the merit of 
the action, not ground for reversal.— Instructions which do not materially 
affect the merits of the action, although erroneous, are not ground for 
reversing a judgment. 


Appeal from St. Louis Circuit Court. 
Lubke §& Player, for appellant. 


The first instruction given on motion of respondent is palpably 
erroneous. It asserts that unless the jury found that “at the 
time of the signing of said note, and before its delivery to the 
plaintiff, an agreement or understanding was had between him 
and said Bent and Leisse that said Bent and Leisse should be 
held and considered as indorsers,” then the jury could not find 
that the appellant was an indorser of the note. Bearing in mind 
that it was shown by Bent that he was an indorser of the note 
before Frank Leisse delivered it to Otto, it might be claimed that 
Otto, when he gave value for the note to Frank Leisse, became 
an innocent holder of the note and could not be bound by any 
understanding concerning the character of Bent’s indorsement 
or signature or the note whick might have existed between Frank 
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Leisse and Bent, unless he (Otto) had received notice of it before 
he purchased the note. Therefore the appellant introduced testi- 
mony tending to show that Otto did know of the character of the 
signature before he purchased. And having introduced that 
proof, he asked, and the court gave, the first instruction given 
for defendant. But when that instruction was read, with the one 
given for the respondent, the jury were instructed to find that, 
‘* at the time of the signing of said note ”— 7. e., at the interview 
between Bent and Frank Leisse — an agreement was had between 
Bent and Otto to the effect that Bent was to be held and con- 
sidered as an indorser. This fact the jury could not find without 
violating their oaths; hence their verdict. These two instruc- 
tions are inconsistent, z. e., if read side by side they present 
theories of law utterly inconsistent with each other when applied 
to the case. Furthermore, they actually misled the jury. (Buel 
y. St. Louis Transfer Co., 45 Mo. 564.) 


F. & L. Gottschalk, for respondent. 


I. ‘* A person who writes his name on the back of a note, he 
not being payee, is prima facie a maker, but may be permitted 
to show that he did not sign as maker, but as indorser, and that 
such was the understanding of the parties at the time.” (Powell 
v. Thomas, 7 Mo. 440; Lewis v. Harvey, 18 Mo. 74, 80; Perry 
v. Barrett, 18 Mo. 140; Baker v. Block, 80 Mo. 225.) 

Il. Defendant set up in his answer that ‘‘ they,” meaning 
himself and co-defendant, G. A. Leisse, ‘‘ did so write their 
names on the back of said note with the understanding between 
them and the plaintiff and said Frank Leisse that they were to be 
taken and considered as indorsers thereof.”? Defendant had to 
prove such understanding, yet he swears he never saw plaintiff 
about the note before its delivery. There being no such under- 
standing, the law declares in what character he is to be held; and 
that he signed as surety does not release him. (Baker v. Block, 
supra; Lewis v. Harvey, 18 Mo. 76; 5. Mass. 358; 6 Mass. 
519; T Mass. 518; Buckner v. Liebig, 38 Mo. 188; Schmidt 
v. Schmaelter, 45 Mo. 188; Jones v. Louderman, 39 Mo. 287.) 
Ill. The instructions were correct. 
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Buss, Judge, delivered the opinion of the court. 


The defendant, with Frank Leisse and G. A. Leisse, was sued 
as. maker of a promissory note for $1,000, payable to the order 
of plaintiff; and defendant and said G. A. Leisse were described 
as sureties for said Frank. The defendant and G. A. Leisse, 
answering, admit that they put their names upon the back of the 
note, but allege that it was done with the express understanding, 
between them and plaintiff and said Frank, that they were to be 
held as indorsers, and not as makers, and that plaintiff failed to 
make demand and give notice of non-payment as required by law. 
Upon this issue the case was tried, and the plaintiff recovered 
judgment, from which defendant Bent appeals. 

Upon the trial the jury were instructed, at the instance of 
defendants’ counsel, that if they found that defendants, Bent 
and G. A. Leisse, put their names upon the note with the under- 
standing that they were to be treated as indorsers, and plaintiff 
knew this before he received it, then they must find a verdict in 
favor of said defendants. But the court also, at plaintiff’s 
instance, gave the following instruction: ‘‘ Before the jury can 
find that the defendants, Herman Bent and G. A. Leisse, or 
either of them, were indorsers of the note sued upon, they must 
first be satisfied, from the evidence adduced in this cause, that at 
the time of signing said note, and before its delivery to the plain- 
tiff, an agreement or understanding was had between him and the 
said Bent and Leisse, that said Bent and Leisse should be held 
and considered as indorsers.”” 

The evidence clearly shows that the plaintiff never saw Bent 
until after the note was due; and the theory of the defense was 
that Frank Leisse, the principal, upon the delivery of the note, 
informed the plaintiff that the other parties had given him their 
names as indorsers, and were to be so treated, and that plaintiff 
received the note upon that understanding. 

The defendant complains of the last-named instruction because 
it would prevent him from pressing this theory upon the jury, 
inasmuch as it requires, or seems to require, that the agreement 
should be made at the time the names were put upon the paper, 
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and between those who placed them there and the plaintiff. If 
the above theory was established by evidence, and if, when estab- 
lished, it would constitute a good defense, it is clear that this 
instruction was calculated to mislead the jury. All questions of 
law should be so clearly stated that there can be no substantial 
danger that the jury will be misled. A construction may possibly 
be given to the instruction last quoted consistent with the other 
and with the law, but, if so, it is certainly ambiguous. If the 
alleged agreement was made between the principal and Bent and 
G. A. Leisse, and that agreement was communicated to the plain- 
tiff when or before he accepted the note, it may be, in legal effect, 
an agreement between the plaintiff and defendants in relation to 
the effect of their indorsement. But this legal effect the jury 
are not supposed to know, and they would naturally infer that 
the agreement must be made directly between the plaintiff and 
indorsers, and also they would naturally infer that it must have 
been made between them at the time of signing the notes. It is 
true, the court gave the law correctly at the instance of defend- 
ants ; but when there is a contradiction or inconsistency, which 
shall the jury follow? The effect of correct instructions ought 
not to be impaired by those of an opposite tendency. (Buel v. 
St. Louis Transfer Co., 45 Mo. 562.) 

But notwithstanding the error of this instruction, we cannot 
reverse the judgment, for the reason that it did not ‘‘ materially 
affect the merits of the action.”” (2 Wagn. Stat. 1068, § 32.) 
There was, in fact, no evidence worthy of consideration to sustain 
the defense. It does not appear even from defendant’s own 
testimony that any express agreement was made when he put his 
name to the note, or at any other time, in regard to the legal 
relation he was to sustain to it. He was asked to indorse the 
note, and he indorsed it, without any stipulations as to whether 
he was to be held to the obligations of an indorser of negotiable 
paper already indorsed by the payee, or otherwise. In the absence 
of such express stipulation the law made him a maker, and the 
judgment against him as such is the only one that could have been 
legally given, and should not be disturbed. If there had been 
evidence to sustain the defense, a new trial should be granted; 
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but this court ought not to set aside a judgment where the record 
shows that no other result could be had by a new trial. 
The other judges concurring, the judgment will be affirmed. 





Joun THuRLEY, Respondent, v. Patrick O’ConNELL, Appellant. 


1. Executions — Constable — Agency — Sale.— A constable, having an execu- 
tion, levied on goods belonging to the debtor, which were being sold at 
auction. After a conference between the constable, the defendant and the 
auctioneer, the auctioneer in the constable’s presence announced that the 
matter had been adjusted; that he would proceed with the sale and pay over 
to the constable sufficient of the proceeds to satisfy the execution. Accord- 
ingly the sale proceeded and plaintiff bought goods, for which he paid the 
auctioneer, and the auctioneer turned the money over to the constable. The 
constable then produced another execution, hitherto undisclosed, and levied 
upon the property bought by plaintiff and carried it away. Held, that the 
constable had made the auctioneer his agent in making the sale, and that by 
subsequently taking possession of the property he disaffirmed the sale and 
was bound to return the purchase money. 


Appeal from St. Louis Circuit Court. 
Jecko & Hospes, for appellant. 


I. The plaintiff was not entitled to a judgment against defend- 
ant as for the taking and conversion of plaintiff’s property: 1. 
Because there was no evidence as to the value of the property so 
taken and converted. 2. Because the taking and conversion was 
justified under the law. The execution under which the property 
was taken was a lien on the same. (Wagn. Stat., ch. 82, p. 
841, art. vir, § 5; Brown v. Burns, 8 Mo. 26; State, to use 
of Beazley, v. Blundin, 32 Mo 887.) 

II. The plaintiff cannot recover against defendant as for 
money had and received. There was no privity between plain- 
tiff and defendant. The defendant was not guilty of any fraud. 
His statement that he had an execution was true. 
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Brockmeyer & Bryan, for respondent. 


The defendant, by his agreement with the auctioneer that the 
sale should proceed upon condition that the proceeds thereof 
should be paid over to him, to be applied upon the execution, and 
by concealing the fact that he had also another execution in his 
possession, induced plaintiff to pay over to him the purchase 
money of property bid in by him, and to believe that he ( plaintiff) 
was obtaining the title to said property. And defendant, having 
obtained said purchase money by such wrongful and fraudulent 
conduct, and having subsequently withheld the property pur- 
chased, and having thereby caused the loss of said property to 
plaintiff, is liable to make the restitution sought by this action. 
(2 Greenl. Ev., §§ 117, 120-1, 123, 125, and cases cited. ) 


CurrigrR, Judge, delivered the opinion of the court. 


This case was submitted upon an agreed statement of facts. 
The agreed statement shows that the defendant, as constable, held 
an execution for levy against one Mary Bowen; that he appeared 
at an auction sale where certain goods of the execution debtor 
were being sold at public vendue, and there exhibited the execu- 
tion and gave notice of a levy of it upon the goods as the prop- 
erty of the execution debtor. A conference then ensued between 
the auctioneer and the defendant, after which it was publicly 
announced by the auctioneer, in the presence and hearing of the 
defendant, that an arrangement had been effected for the sale 
to go on without interruption, and that the money arising from 
it would be paid over to the defendant in satisfaction of the 
execution in question. The sale proceeded, and the plaintiff 
made purchases to the amount of $24.74, which he paid to the 
auctioneer, and the same was applied upon the execution in 
accordance with the announced arrangement. The execution was 
partly satisfied from the proceeds of the sale. The defendant 
thereupon levied another and hitherto undisclosed execution upon 
the property purchased by the plaintiff, and removed it to his (the 
defendant’s ) store or warehouse, and refused to allow the plaintiff 
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to take it. This suit is brought to recover back the $24.74 as so 
much money received by the defendant to the plaintiff’s use. 

It thus appears that the defendant made the auctioneer his 
agent to sell the property and collect the proceeds. The property 
was sold, and the proceeds passed into the defendant’s custody. 
He thereupon, in effect, disaffirmed the sale, treated it as a nullity, 
and retained the goods. I think the plaintiff was warranted in 
treating the contract of sale as rescinded, and claiming his 
money. The action of the constable was a mere trick and fraud 
upon the bidders, and should receive no countenance in a court 
of justice. 

Let the judgment be affirmed. The other judges concur. 





Tue State or Missourr ea rel. Horace Wixcox, Relator, v. 
Eveene F. WEIGEL ef al., Respondents. 


1. Public printer — Commissioners, duty of concerning accounts of publie 
printer — Act of March 28, 1870.—The act of the Legislature of Missouri, 
approved March 28, 1870 (Sess. Acts 1870, p. 79), entitled “An act to pro- 
vide for the execution and supervision of the State printing and binding, and 
abolishing the office of public printer,” must be construed as a whole; and 
the whole structure goes to show that the thirtieth section, which provided 
that the then State printer should do the State printing and binding until the 
first Monday in May, 1871, was an afterthought, and practically postponed 
the taking effect of the system of contracts and competition until May, 1871. 
The duties of the commissioners, as auditors, related to work let out by them 
and done under their superintendence, but not to work not done under their 
letting and direction. Hence they could not be required to audit the accounts 
of the public printer. 


Petition for Mandamus. 


Wells H. Blodgett, for relator. 


I. The respondents are the commissioners of the public print- 
ing during their terms of office respectively. (2 Wagn. Stat. 
1127, § 1.) 

II. It is the duty of the commissioners of the public printing 
to audit and examine the accounts for all work done under the 
provisions of the act aforesaid. (2 Wagn. Stat., §§ 18, 20.) 
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III. All printing and binding done by the relator since May 1, 
1870 (the date of the taking effect of said act), is done by him 
expressly under the provisions of the thirtieth section of said act. 
(Wilcox v. Rodman, 46 Mo. 822.) 


A. J. Baker, Attorney-General, for respondent. 


I. Respondents, as commissioners, have no control ot super- 
vision over any printing except such as they may have let to 
contract in the manner specified by law. (Act of March 28, 
1870; Wagn. Stat. 1127.) 

II. The petition shows the work to have been done under 
authority of the provisions of section 30 of said act above 
referred to; and this section does not refer to the commissioners 
of. printing or impose upon them any duty in connection with 
such printing. 


CurriER, Judge, delivered the opinion of the court. 


This is a petition for a writ of mandamus requiring the com- 
missioners of public printing to audit the relator’s accounts for 
printing, ete. On the 28th of March, 1870, the Legislature 
passed an act entitled ‘‘ An act to provide for the execution and 
supervision of the State printing and binding, and abolishing the 
office of public printer.”” (Sess. Acts 1871, p. 79.) The act 
abolishes the office of public printer, and establishes an entirely 
new system for the doing of the work previously executed by that 
officer. The execution of the new system was placed by the act 
under the superintendence of a board of commissioners consisting 
of the secretary of State, State auditor and register of lands. 
The act (§ 2) divides the printing into three classes, to be ‘let 
in separate contracts”’ as therein pointed out. The commissioners 
are therein required (§ 3) to advertise for bids, and the fourth 
section declares how these bids shall be treated and acted upon 
and contracts awarded. The commissioners are also authorized 
(§ 12) to contract for doing the State binding. Throughout the 
act, where contracts are referred to, the reference is to contracts 
to be made under the supervision of the commissioners. The 
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accounts for the work done under these contracts the commis- 
sioners are to audit. So much is certain. But the phraseology 
of the act goes further, and seems to require the commissioners 
(§ 18) to ‘‘ audit all accounts for printing and binding executed 
under the provisions”’ of the act; and the act authorizes the State 
printer (§ 30) to do the State printing and binding until May, 
1871. Are his bills for this work to be audited by the commis- 
sioners? I think not. The eighteenth section of the act, requir- 
ing the commissioners to audit the printing and binding bills, 
must be construed in its connection with the other parts of the 
act, and with reference to the general scope and purpose of the 
enactment. The whole structure of the act goes to show that the 
thirtieth section (being the last in the act) was an afterthought ; 
that it was not in the mind of the draftsman when the act was 
framed. It contains within itself no reference to any other part of 
the enactment, and there is nothing in the other parts of the enact- 
ment that scems to have been framed with reference to the thirtieth 
section. Apparently this section was added to a completed bill 
as a concession to the State printer, whose office the act abolishes. 
It practically postponed the taking effect of the system of con- 
tracts and competition until May, 1871, the printing and binding 
in the meanwhile being continued in the hands of the State printer 
at reduced prices. The commissioners, however, had nothing to 
do with giving out work to the State printer, or supervising its 
execution, or, in my opinion, in auditing its accounts. It is clear 
to my mind that their duties as auditors related to accounts for 
work let out by them and done under their superintendence. As 
to such work, they were the fit and proper auditors; but there 
seems no fitness in referring to them to audit accounts for work 
not done under their letting and direction, and I do not think the 
Legislature intended to impose upon them that duty. 

Writ denied. The other judges concur. 
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Davip Bowzgs, Appellant, v. Enos Lewis, Respondent. 


1. Sales under military authority, validity of —Valid condemnation or mili- 
tary usage must be shown.— The act of a public officer is not necessarily that 
of the government he represents, and it is only so when he follows the law. 
The government can only act through the law. When obeying the law, its 
agents properly represent it, and on the seizure and sale of property the law 
transfers the title. In order to protect the title under a sale by a provost 
marshal, under color of military authority, the claimant under such sale must 
show that the property was sold under some valid condemnation or judgment, 
or that its seizure and sale was authorized by the usages of war; etherwise 
the action of the provost marshal was a mere trespass. 


Appeal from Sixth District Court. 
Buckner and Gatewood, for appellant. 


I. There is no dispute as to the fact that the officers who 
ordered the seizure and who made the sale of plaintiff’s property 
had no higher authority than their own official position gave them. 

Il. Neither the government nor its officers had authority to 
seize this property. It cannot acquire title to property except. 
by law and under authority of law. (£2 parte Mulligan, 4 
Wall. 1; Wilson v. Crockett, 43 Mo. 218.) 

Ill. The action of the inferior court is tantamount to declar- 
ing that the agent of the government can divest title and give 
title to property when the government itself could not do either; 
for the citizen’s right to his property is by the constitution pro- 
tected as well against the government as against his fellow- 
citizen. 

IV. The vendor can sell no more interest than he legally 
possesses ; and if the government had no title, the defendant 
has none. (Wilson v. Crockett, 43 Mo. 218.) 


Fagg § Dyer, and Orrick §& Emmons, for respondent. 


The declarations of law made by the court stated the law 
correctly, and the verdict was for the right party. (Wellman v. 
Wickersham, 44 Mo. 484.) The evidence here does show how 
the horse in question came into the possession of the government 
through its officers, and the fact that the government asserted 
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title to it. It was sold by proper authority and the proceeds paid 
over to the officers of the government., If the plaintiff has any 
remedy in this case, it is against the government, and not against 
a party who is now in possession. It makes no difference whether 
the testimony discloses the precise purpose for which it was taken 
or the circumstances under which it was taken. The act of these 
persons was sufficiently recognized, and the court must presume 
that the possession of the property by the government, with the 
proceedings, its sale, etc., were sufficient to show its assertion of 
title ; and any controversy now as to the regularity or propriety 
of the proceedings on the part of the officers who actually took 
and sold the property must be between the appellant and the gov- 
ernment; and an innocent purchaser, or those holding under him, 
should not be called upon to answer for any irregularity of such 
officers, if in point of fact they were guilty of any. 


Buss, Judge, delivered the opinion of the court. 


In the fall of 1864 the provost marshal of the district embrac- 
ing Montgomery county seized upon the personal property of the 
plaintiff, sold the same at public auction, and paid over the pro- 
ceeds of the sale to the provost marshal general of the State, who 
approved his proceedings. Subsequently the plaintiff found a 
horse, part of the property so sold, in the hands of defendant, 
and brings this action for its recovery. The record simply shows 
the fact of seizure and sale, and gives no reason whatever for the 
proceeding. The case was submitted to the court, and the defend- 
ant claimed that the action of the military authorities passed the 
title to the property without regard to the grounds of that action. 
This view was substantially sustained by the court in finding for 
the defendant under the following declaration of law, given on 
its own motion: ‘‘ If it has been shown to the satisfaction of the 
court, sitting as a jury, that the horse in controversy was seized 
and sold by authority of the United States government during the 
late civil war, and that the defendant holds under such sale, then 
the plaintiff must prosecute his remedy, if any he has, against the 
government, and the defendant is not liable in this action.” 
3—VOL. XLVIII. 
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This declaration would be ambiguous but by reference to the 
evidence. It is true that if the property was sold by authority 
of the government, the title passed; but what did the court mean 
by the phrase ‘‘ authority,” etc. 

The act of a public officer is.not necessarily that of the govern- 
ment he represents, and it is only so when he follows the law. 
The government can only act through the law. When obeying 
the law, its agents properly represent it, and in the seizure and 
sale of property the law transfers the title. But this could not 
be the sense in which the action of the government was spoken 
of, for it nowhere appears that the officers who seized this prop- 
erty had any lawful authority for their action, nor is there any 
attempt to set up such authority. Hence the declaration embodies 
the startling proposition that whenever, in a state of war, prop- 
erty is seized and sold by a military officer, whether or not the 
action is warranted by military law or usage, his act is that of 
the government whose commission he holds, and the double con- 
sequence follows that the citizen may be deprived of his property 
at the mere will of a military officer, and that the government is 
bound by the acts of such officer without reference to their legality. 

In order to protect his title under the sale, the defendant must 
show that the property was sold under some valid condemnation 
or judgment, or that its seizure and sale was authorized by the 
usages of war ; otherwise the action of the provost marshal was a 
mere trespass. (Wilson v. Crockett, 43 Mo. 218 ; Wellman v. 
Wickersham, 44 Mo. 485 ; Harmony v. Mitchell, 18 How. 128.) 
To attempt to elaborate so plain a proposition might imply a 
doubt upon a principle so universally received in all countries 
where men are governed by law rather than the will of public 
functionaries. Courts will not permit it to be questioned. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 
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BenyaMin F. Hupson e¢ a/., Respondents, v. JoHN Busby, 
Appellant. 


1. Bills and notes ~- Consideration, sufficiency of. —Where a promissory note 
is made in consideration of the assignment, by the payee to the maker, of a 
contract, and the maker of the note derived under such assignment all the 
advantages which could flow from a valid and operative assignment, the con- 
sideration is sufficient for the note, although the assignor may have had no 
assignable interest in the contract so as legally to be able to transfer the same. 


Appeal from St. Louis Circuit Court, 
Davis, Bowman & Smith, for appellant. 


I. The plaintiff could not assign the contract without the con- 
sent of the city by ordinance. (City Ordinance 428, art. rx.) 

II. This ordinance (No. 6016) confers an exclusive privilege 
upon McChestney & Co. This privilege and duty is in the nature 
of a license, and, as such, is not assignable without the consent 
of the licensor. The license is founded on personal trust, and, 
like every other license, is not assignable. 


Hendershott & Chandler, for respondents. 


I. The court, in passing upon the motion for judgment not- 
withstanding the answer, as appears by the record, treated the 
“game as a motion to strike out the whole of the answer, and so 
ordered, with leave for defendant to file an amended answer 
within ten days. 

II. The answer contains no legal defense to plaintiffs’ cause 
of action. 


CurriER, Judge, delivered the opinion of the court. 


The plaintiffs sue upon a promissory note drawn by the defend- 
ant, the execution of which is admitted. The defense set up is 
that the note was without consideration. The amended answer 
shows that the note was executed in consideration of the surrender 
by the plaintiffs of certain other notes held by them against the 
defendant and a third party. A state of facts is then alleged 
which is supposed to result in the conclusion that the surrendered 
notes were executed upon no valid consideration. 
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The surrendered notes are alleged to have been given as a con- 
sideration for the assignment of a certain contract which provided 
for the removal of dead animals from the limits of the city of St. 
Louis. The contract was originally executed under the authority 
of an ordinance amendatory of city ordinance No. 5433. It is 
alleged that the assignors had no ‘‘ assignable interest in the con- 
tract so as legally to transfer the same, or to vest any interest, 
right or title in the same in the assignee.” It does not follow 
from this that the assignee failed to derive from the contract all 
the practical advantages which could flow from an assignment 
which should have been in all respects legally operative and 
effective. Indeed, this is neither alleged nor pretended. It is not, 
therefore, shown that the surrendered notes were without consid- 
eration. The consideration of a note ‘‘ may be either a gain or 
a benefit of any kind to him who makes the promise, or a loss or 
injury of any kind suffered by him to whom it is made.” (1 Pars. 
Notes, 175, § 1.) 

The defendant seeks to avoid liability upon his own note 
because of the supposed defect of consideration in certain other 
notes executed between other parties; and even the supposed 
defect of consideration in the original notes is not shown. The 
answer makes no defense. 

I fail to perceive that the alleged :proceedings in the St. Louis 
Court of Criminal Correction, or the alleged subsequent repeal 
of the ordinance in question, bears upon the present inquiry. The 
plaintiffs moved for judgment notwithstanding the answer. The 
court, however, treating the application as a motion to strike out 

the answer, sustained it and allowed the defendant ten days 
in which to file an amended answer. No further answer being 
filed, the petition was in due time taken as confessed, and 
final judgment was entered up for the plaintiffs, from which the 
defendant appealed. 

No injury resulted to the defendant from the form of the 
motion, and, as the answer contained no defense, I think the 
judgment should be affirmed. The other judges concur. 
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WEsTERN BoaTMEN’s BENEVOLENT AssocIATION, Respondent, v. 
Witt1am J. Krrpsen ef al., Appellants. 


1. Practice — Trials — Referee, finding by, stands as the verdict of a jury. 
— The finding of a referee stands as the verdict of a jury; and. when there is 
any evidence to sustain it, the Supreme Court will suppose that the whole 
evidence was properly weighed and the requisite effect given to it. 

2. Corporations, officers of — Statements by, admissibility of as evidence — Res 
geste.— Statements by an officer of a corporation, made while he was acting 
in the course of his official relations, with regard to the then existing state of 
affairs, become a part of the res geste, and are clearly admissible as evidence. 

3. Corporations, officers of — Loan by, of money of the corporation without 
authority — Responsibility of sureties.— When an officer of a corporation 
loans money of the corporation without authority, and has failed to account 
for it, his sureties are liable thereupon, whether the persons to whom he loaned 
it are solvent or not. 

4. Corporations, powers of — Liability of agents — Sureties.— A corporation 
can only exercise the powers expressly granted by its charter, or necessary to 
carry out some express power; and therefore a surety for one as agent for a 
corporation is limited to such acts as the corporation is authorized to require 
of its agents. But where the charter grants powers “to buy, exchange, sell, 
mortgage, transfer, or otherwise use its property,” under these powers it 
might legally loan out its surplus funds, and the right to accept security for 
such loan follows as a necessary incident; and where gold was deposited with 
a corporation as collateral security for a loan, the title thereto vested lawfully 
in the corporation; and where an agent of the corporation converted such 
gold to his own use, his sureties were liable therefor. 

5. Corporations — Officers, bonds of —Variation in style of office.—Where an 
official bond of an officer of a corporation was given for the faithful perform- 
ance of his duties as treasurer, and the charter designates the officer as “‘seo-. 
retary, who shall act as treasurer,” Aeld, that the sureties on its bond were 
liable for defalcations which occurred while he was acting as treasurer. 


Appeal from St. Louis Circuit Court. 


E. C. Kehr, R. E. Rombauer, and C. G. Mauro, for 
appellants. 


I. The statements of Kribben should have been excluded 
because the admission was not made in the course of Kribben’s 
business, nor in an accounting with his employers, nor cotem- 
poraneously with the act of receiving the mcney, but long sub- 
sequent thereto, and was an admission of a fact existing anterior 
to the bond. 
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The declarations of the principal are admissible ouly against 
the surety when made under circumstances constituting them part 
of the res geste. ‘‘The surety is bound only for the actual 
conduct of the party, and not for whatever he might say he had 
done, and therefore is entitled to proof of his conduct by original 
evidence, where it can be had, excluding all declarations of the 
principal made subsequent to the act to which they relate, and out 
of the course of his official duty.” (1 Greenl. Ev. 248, § 187.) 

The declarations, to be admissible, must constitute the fact to 
be proved, and must not be mere admission of some other fact. 
(Luby v. Hudson R.R., 17 N. Y. 181; Rogers v. McCune, 19 
Mo. 557.) 

To be part of the res gestz, the declaration must have been 
made at the time of the act done, so that the act and the declara- 
tion obviously constitute but one transaction. (1 Greenl. Ev. 
188, § 108; zd. 140, § 110; 1 Phill. Ev. 150, 436; Sto. 
Agency, 7th ed., 150-2.) Here the money was received long 
before the admission of its receipt was made. 

The res geste presuppose a main fact, and mean the circum- 
stances, facts and declarations which grow out of the main fact, 
ure cotemporaneous with it, and serve to illustrate its character. 
(Mitchum v. State, 11 Ga. 615.) ‘*The admissions of a prin- 
cipal forming no part of res gestz, are not evidence against the 
securities.” (State, to use of Squire, v. Bird, 22 Mo. 470-4; 
Cheltenham Fire Brick Co. v. Cook, 44 Mo. 37-8 ; Dunnv. Slee, 
Holt, N. P., 401; Snell v. Allen, 1 Swan, Tenn., 208; Walker 
v. Forbes, 25 Ala. 151.) 

Plaintiff must prove the original existence of the debt before 
Kribben’s admissions concerning it can be given in evidence. 
Before the admissions of a partner, after dissolution, can be 
received, the debt must first be proved aliunde. (Greenl. Ev. 
150, note. ) 

II. Plaintiff had no right to make loans or receive the gold 
collaterals. The plaintiff-can only exercise the powers expressly 
granted by its charter, or necessary to carry out some express 
power. (Ang. & Ames on Corp., 8th ed., 234-7, § 256; éd. 
240, § 259; id. 252-8, § 271; Blair v. Perpetual Ins. Co., 10 
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Mo. 559-65 ; Pearce v. Madison R.R., 21 How. 441; Sedgw. 
Stat. & Const. Law, 338.) The power to lend money is a banking 
privilege, which cannot be exercised by a corporation without an 
express grant in its charter. (New York Fire Ins. Co. v. Ely, 5 
Comst. 560; People v. Utica Ins. Co., 15 Johns. 390.) Loan- 
ing money was not one of the objects for which the plaintiff was 
incorporated. (Grand Lodge of Alabama v. Waddell, 36 Ala. 
313, 318-19.) The liabilities of the sureties being limited to 
such acts as plaintiff by its charter has a right to do, it follows 
that if plaintiff had no power to make loans, etc., the sureties are 
not bound for the loans or the collaterals not accounted for by 
Kribben. (Sess. Acts 1859, p. 848, §§ 2,3; R. C. 1855, p. 
871, § 4; Nolley v. Callaway County Court, 11 Mo. 462 ; State, 
to use of Atherton, 40 Mo. 228.) 

Ill. The damages assessed by the court are excessive in 
amount. 

IV. The referee erred in matters of law, in that he charged 
the securities with unauthorized loans made by the principal in 
the bond to members of the association, and by them not repaid, 
when it nowhere appears in the record that such loans were 
unauthorized ; on the contrary, it expressly appears that loans 
were being constantly made by the members, with the knowledge 
and sanction of the officers of the association ; and it nowhere 
appears that the members to whom such loans were made are not 
perfectly solvent and perfectly willing to pay them to the associa- 
tion on demand. 





Dryden §& Dryden, and Krum & Decker, for respondent. 


I. The finding of the facts by the referee must be held to be 
conclusive in the present attitude of the case. The exceptions 
not having gone to the point that there was mo evidence, the 
appellants cannot now raise the objection for the first time, and 
the report must be held conclusive so far as the quantum of 
evidence is concerned. 

II. The declarations and acts of Kribben in producing the 
money to the trustee, Gallagher, are binding on the sureties. 
(Southern Bank v. Armstrong, 40 Mo. 209.) 
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Ill. (1) The charter of the association creates and establishes 
the office of treasurer. The language of the charter is that the 
officers shall be, among others, ‘‘a secretary, who shall act as 
treasurer.”” (Sess. Acts 1858-9, p. 343.) The two offices are 
therefore but one. By the terms of the charter, the secretary of 
the association is ex officio its treasurer. The offices are one. 
(See Price v. Adamson, 37 Mo. 145.) The court will take notice 
from the very meaning of the words that the keeping of the record 
of the board of directors, etc., belonged to Kribben in his office 
of secretary, but that the collecting, keeping and disbursing of 
the money of the association appertained to him in his office of 
treasurer. (1 Phill. Ev., 4th ed., 626, and cases cited. ) 

(2) It is immaterial that there are no by-laws regulating the 
duties of Kribben as treasurer. The bond is the voluntary obli- 
gation of the signer, and is conditioned that Kribben ‘shall 
accuunt and pay over,”’ ete., and is good as a common-law obliga- 
tion. (State v. Thomas, 17 Mo. 508, and cases cited; Switzer 
v. Hay, 2 Gray, 49; Commonwealth v. Teal, 14 B. Monr. 29.) 

(3) Where, by color of authority, the principal obligor obtains 
money of the obligee and converts it, the obligors are bound on 
the bond, even though the office or character of the party be mis- 
called or do not exist at all. (Williamson v. Wolff, 37 Ala. 298 ; 
Rochester Bank v. Ellwood, 21 N. Y. 88; United States v. Cutter, 
2 Curtis, 617; Commonwealth v. Teal, supra. ) 

(4) The defendants are estopped to deny that Kribben was 
treasurer of plaintiffs, that fact being recorded in the bond sued 
on. (Williamson v. Wolff, supra; Great Barrington v. Austin, 
8 Gray, Mass., 444; Wendell v. Fleming, zd. 613.) 

IV. The violation of the charter cannot affect the legality of 
the means by which money came into the hands of Kribben, he 
having received it by color of his office. (Wylie v. Gallagher, 
46 Penn. St. 205; zd. 452; Rollins ef al. v. The State, 18 Mo. 
437; Inhabitants of Orono v. Wedgeworth, 44 Me. 49; Indian- 
apolis v. Skeen, 17 Ind. 628; Mahaska v. Ingalls, 14 Iowa, 170; 
Bullwinkle v. Gutteubarg, 17 Wis. 583. ) 

V. The gold coin in the treasurer’s hands is within the provi- 
sions of the bond. It was money.of the association while it 




















MARCH TERM, 1871. 





Western Boatmen’s Benevolent Association v. Kribben et al. 





remained in his hands. By the terms of the charter the company 
had the power to loan out its surplus funds. The corporation 
was authorized to hold and receive all kinds of property, real, 
personal and mixed, and to buy all kinds of property, real, per- 
sonal and mixed, and to exchange all kinds of property, and to 
mortgage all kinds of property, real, personal and mixed, and to 
sell the same and to transfer the same, and to pledge or encumber 
the same, and to alienate the same. Power to lend out its own 
funds is an inherent right of every person, natural or artificial. 
(Blair v. Perpetual Ins. Co., 10 Mo. 560; Commonwealth Ins. 
Co. v. Albert, 39 Mo. 181.) The obligation of the bond is that 
the treasurer shall pay over all the money of the association in his 
hands. If this gold coin is within the letter of the bond, the 
obligors cannot escape liability by saying it was unauthorizedly 
acquired by the company. It is none the less the money of the 
company, however acquired. That it was illegally acquired fur- 
nishes no defense to the sureties of the treasurer on his bond, for 
the bond is not conditioned to account for money of the corpora- 
tion legally acquired, but simply to account for the money of the 
corporation ; and the issue is narrowed down to whether it is 
‘money of the corporation. (Boehmer v. Schuylkill County, 46 
Penn. St. 454; Wylie v. Gallagher, zd. 205.) 


Waaner, Judge, delivered the opinion of the court. 


We will not undertake to go into a consideration of the suffi- 
ciency of the evidence to support the finding of the referee. The 
finding of the referee stands as the verdict of a jury, and where 
there is any evidence to sustain it, we will suppose that the whole 
evidence was properly weighed and the requisite effect given to it. 

This appeal is prosecuted by the sureties of Kribben, and it is 
objected by them that certain admissions made by him were 
allowed to be given in evidence; but we think the objection is 
untenable. The referee rejected the testimony in regard to the 
admissions of Kribben which were made before the execution of 
the bond, and also those made after the termination of his em- 
ployment, in reference to past occurrences. The only statements 
admitted were such as were made while he was acting in the 
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course of his official relation with reference to the then existing 
state of affairs. They then become a part of the res gesfx, and 
were clearly admissible. (Blair v. Perpetual Ins. Co., 10 Mo. 
559; State, to use, etc., v. Atherton, 40 Mo. 209; Cheltenham 
Fire Brick Co. v. Cook, 44 Mo. 29; Union Savings Association | 
v. Edwards, 47 Mo. 445.) The point raised, that the damages 
assessed are in excess of the amount found by the referee’s report, 
has been obviated by a remit¢titur filed in this court. 

I cannot see that the referee erred in holding the appellants 
responsible for the money loaned by Kribben and not accounted 
for. It is not shown that he had any authority for appropriating 
the money in that manner; and whether the persons to whom he 
loaned it are solvent or not, is a matter of no consequence. 
Kribben used the money unauthorigzedly, and has failed to account 
for it, and that must fix the liability of the sureties. 

It is contended that it was error to charge the sureties for cer- 
tain gold which was deposited as collateral security on discounted 
notes, which gold Kribben converted to his own use. The reason 
assigned for this is that no title could vest in plaintiff to such 
gold on a contract of loaning notes, as such contract was beyond 
the power of the plaintiff to enter into. The plaintiff’s charter 
provides that it shall have power ‘‘ to acquire and hold estate, 
real, personal or mixed, and the same to buy, exchange, sell and 
mortgage, transfer, pledge, or otherwise encumber or alienate, as 
the board of directors of said association may deem expedient ; 
and said association shall be capable in law of inheriting, receiv- 
ing, holding, selling or transferring all manner of property, 
whether by donation, bequest, or in any other form or manner, 
or from any or all persons, body and bodies corporate, in or out 
of this State; provided, however, the same does not exceed one 
hundred thousand dollars in value,” etc. 

The general doctrine undoubtedly is that a corporation can 
only exercise the powers expressly granted by its charter, or 
necessary to carry out some express power. And therefore a 
surety for one as agent of a corporation is limited to such acts as 
the corporation is authorized to require of its agents. (Blair 
v. Perpetual Ins. Co., 10 Mo. 559; Nolley v. Callaway County 
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Court, 11 Mo. 447.) But giving these acknowledged prin- 
ciples their fullest scope, still I can see nothing which would 
prohibit the plaintiff from loaning out its surplus funds. It 
would certainly not be authorized to do a banking business; but 
when it had money on hand it might loan it out at lawful interest 
in furtherance of its benevolent objects. The powers granted 
are of the most comprehensive character: to buy, exchange, sell, 
mortgage, transfer, or otherwise use its property ; and I have no 
doubt that within these powers it might legally loan its money. 
And if it had the right to loan its surplus funds on time, the 
right to accept security for the loan followed as a necessary 
incident. 

The further objection is urged that the bond was given for the 
performance of the duties of the office of treasurer, while the law 
designates the officer as ‘‘ secretary, who shall act as treasurer ;”’ 
and hence the conclusion is attempted to be drawn that the sure- 
ties should not be held liable. But there is surely no merit in 
this position. The sureties agreed to be responsible for Kribben 
as treasurer. He was treasurer, and while acting as such the 
defalcation occurred. They are conclusively bound by the recitals 
and by the pleadings in this case; and even if we admit that the 
bond is nothing more than a common-law instrument, they will 
not be the least relieved. 

Upon the whole, we have been unable to find any material 
error in the record or any substantial merit in the appeal. 

Judgment affirmed. The other judges concur. 





Gzoree GouLp ef al/., Appellants, v. CoartEs A. Smita, 
Respondent. 


1. Attachment — Non-residence — Evidence.— Upon an issue made by a plea 
in abatement, in an attachment suit grounded upon alleged non-residence, 
evidence showing merely that defendant owned property in another State is 
incompetent, and is properly excluded, unless peculiar circumstances render- 
ing the evidence admissible be first shown to exist. 

2. Practice, civil — Appeal — Supreme Court will not weigh evidence in law 

cases.— The Supreme Court will not look into evidence or pass upon its 

weight in law cases, even where the case was tried by the court below without 
the aid of a jury. 
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Appeal from St. Louis Circuit Court. 
J. T. Tatum, for appellants. 
H. M™. Hart, for respondent. 
Currigr, Judge, delivered the opinion of the court. 


The questions here arise upon a plea in abatement to an attach- 
ment suit founded upon the defendant’s alleged non-residence. 

At the trial the defendant, upon cross-examination, testified 
that he was trustee for his son of some property in Belleville, 
Illinois, and was thereupon inquired of who paid for the property. 
This question was objected to and ruled out as calling for irrele- 
vant testimony. The plaintiff complains of this ruling as erro- 
neous. 

I fail to see the legitimacy of the evidence sought to be devel- 
oped by the excluded inquiry. For the purposes of the issue, 
of what consequence was it who paid for the property? The 
issue did not relate to the defendant’s moll, to his place 
of residence. He might own property in Illinois, and still be a 
resident of Missouri. His ownership of property in Illinois was 
in no way inconsistent with the claim that he was a resident of 
the former State. 

If circumstances might arise where the proposed line of inves- 
tigation would be regarded as allowable, those circumstances are 
not shown to exist here. As the matter stood, I think the ruling 
of the court should be sustained. 

The instruction given by the court on its own motion states the 
law correctly, and was warranted by the state of the evidence. 
The plaintiff’s supplemental instruction, in conflict with that 
given by the court, was consequently properly refused. 

The trial was by the court, and the main matter of complaint 
is that the court reached a wrong conclusion upon the facts—find- 
ing, as the plaintiff thinks, against the weight of evidence. It 
seems to be thought that because the trial was by the court, with- 
out a jury, this court will look into the evidence and pass upon 
its weight. That is alone done in chancery proceedings. 

With the concurrence of the other judges, the judgment will 
be affirmed 
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DanrgL PoorMaN, Respondent, v. Sotomon C. MiTcHELL, 
Appellant. 


Foreign judgments, effect of within State — Res adjudicata.—Where a suit 
was brought in this State on a judgment rendered in another State, and while 
the suit in this State was pending, defendant filed a petition in the foreign 
court, where the original judgment was rendered, setting up certain facts and 
praying that the judgment might be set aside; and the plaintiff filed answer, 
and the cause was tried and the petition of defendant dismissed. Held, that 
in our court, on trial of the suit brought on the original judgment, the matters 
set up by defendant, in this petition to have the judgment set aside, were res 
adjudicata, and that defendant could not set up as a defense in the suit on the 
original judgment the same matters which had been decided against him on 
his petition to set aside said judgment. 


— 
. 


Appeal from St. Louis Circuit Court. 
T. Z. Blakeman, for appellant. 


I. The courts of this State, where a foreign judgment 1s 
sought to be enforced by suit before them, will inquire into the 
jurisdiction of the court rendering the same, and if they find that 
the said court had not jurisdiction of the person of the defendant 
and the subject-matter of the suit, they will treat such judgment 
as null and void. (Latimer v. Union Pacific R.R., 43 Mo. 105.) 
Whether or not the court of Ohio had jurisdiction of the person 
of the defendant, must appear from the record of the judgment. 
(Lapham v. Briggs, 27 Verm. 24, 26; Evans v. Instine, 6 Ohio, 
117; 1 Greenl. Ev. 546, 548.) 

Il. Plaintiff cannot avail himself of the finding of facts by 
the court of Ohio under the petition of the defendant to vacate 
said judgment. Plaintiff must rely on his cause of action at the 
time he declares. A court cannot render a judgment, and after- 
ward, in another proceeding, find the facts to support the judg- 
ment. The finding of the court on defendant’s petition to vacate, 
is not a declaration of a court of Ohio as to the force and effect 
of said judgment in Ohio. It is nothing more than a recital of 
what it concludes to be facts. The finding of matters of fact, as 
aforesaid, could not be used as evidence on the trial of the cause 
below, because it is no more than hearsay. 
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S. Reber, for respondent. 


I. The matters of defense set up in defendant’s amended 
answer are adjudicated and decided against him in the pro- | 
ceedings which he instituted in the Ohio court. He chose his 
own court, which had jurisdiction of the matter. 

II. The judgment of the Ohio court, if erroneous—of which 
there is no pretense — could not be attacked collaterally, but only 
reversed on error. 


Currizr, Judge, delivered the opinion of the court. 


This suit was founded upon an Ohio judgment. The defend- 
ant avers that the judgment is not binding on him because of the 
existence of certain facts which are set out in the answer. The 
plaintiff replied, first traversing the allegations of the answer, 
and then averring specially that, in conformity with the practice 
and laws of Ohio, the defendant, on the 26th of October, 1867 
(this suit being then pending), filed his petition in the court in 
Ohio, where the original judgment was rendered, setting forth the 
several matters contained in his answer, and praying that the 
judgment might be set aside and the petitioner (the present 
defendant) allowed to make his defense. The present plaintiff 
was made a party defendant, and filed his answer traversing the 
allegations of the petition in that proceeding. The case was 
tried, and the issues were found against the petitioner (the pres- 
ent defendant), and his petition was dismissed. 

On the trial of the suit now before the court, transcripts of the 
Ohio records were read in evidence against the defendant’s objec- 
tion. The Ohio statutes referred to were also read in evidence. 
The trial was by the court. No declarations of law were asked 
or given. The court found for the plaintiff, and the defendant 
appeals. 

There is but a single question in the case, namely, whether the 
facts alleged in the defendant’s answer were adjudicated before 
the Ohio court, where the judgment sued on was rendered. After 
the defendant was sued here he petitioned the court in Ohio to 
set aside the judgment upon which he was sued, alleging as 
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grounds for the application the same facts set out in his answer 
here. It is not questioned but that the Ohio court, under the 
laws of that State, had jurisdiction of the subject-matter of the 
defendant’s petition, and authority to modify, vacate or set aside 
the judgment complained of. The defendant chose his own 
forum, brought in his antagonist, made up the issues, tried his 
cause, and judgment went against him. 

The parties and subject-matter are identical in the two proceed- 
ings. The Ohio court had jurisdiction, and it seems to me that 
this presents a plain case of res adjudicata. (2 Sto. Kq., 
§§ 889, 902.) 

There is no force in the objection that the proceedings in Ohio 
upon the defendant’s petition were subsequent to the commence- 
ment of this suit. They were prior to its termination, and were 
duly brought upon the record here by the pleadings and evidence. 

The judgment will be affirmed. The other judges concur. 


———_—-- oe -—----—- 


A‘EXANDER LAPEYRE, Appellant, v. GzorgE R. Tayior e¢ al., 
Respondents. 


1 Lapeyre v. Paul, 47 Mo. 586, affirmed. 
Appeal from St. Louis Circuit Court. 
I. C. Moodey, for appellant. 
C. C. Whittelsey, for respondents. 
Waener, Judge, delivered the opinion of the court. 


This case was argued in connection with the case of Lapeyre 
v. Paul e¢ al., and the question involved and the facts are the 
same in both cases. The court, however, here, found the issues 
for the defendants, and gave judgment accordingly. The judg- 
ment will therefore be affirmed. The other judges concur. 
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Saneurnette H. Benotst eé a/., Respondents, v. JaMEs Murrin 
et al., Appellants. 


1. Wills, proceedings to test validity of— Transfer from Probate to Circuit 
Court.— Proceedings to test the validity of a purported will are originally 
within the jurisdiction of the Probate Court where the will was originally 
probated and ordered to record. Such proceedings are in rem, operating 
directly upon the will—the res; and a transfer of the case to the Circuit 
Court does not change its character or the character of its subject-matter, 
and the jurisdiction of the Circuit Court, upon such transference, not being 
original, is derivative in effect, as on appeal; and after such transference the 
proceedings could not be dismissed by the contestants without prejudice 
to them — that is, without an affirmance of the prior judgment. 

2. Wills, proceedings to contest — Contestants not allowed to dismiss without 
prejudice.—It has been repeatedly held that in proceedings to establish a will, 
those in the affirmative cannot take a nonsuit, and that it is the right of the 
contestant to insist upon a verdict. If the contestants in that case insist on 
the proceedings going forward to a verdict, certainly those upon whom is 
thrown the burden of establishing an instrument assailed and drawn in ques- 
tion by the action of the contestants, ought to have the same privilege. 


Appeal from St. Louis Circuit Court. 


Wickham, with whom was Gantt, for appellants. 


I. The issue devisavit vel non having been regularly raised 
by the parties contestant, the executor becomes the propounder 
of the will and actor in the proceeding, which is in the nature 
of a proceeding im rem. Unlike an ordinary suit between indi 
viduals, it is inaccurate, aud a misconception of this statutory 
proceeding, to call either of the parties plaintiffs or defendants. 
Both sides are equally actors, and the question of will or no will 
having been regularly raised, neither party is at liberty to with- 
draw and defeat the trial; on the contrary, the paper itself —the 
res—is sub judice, and the court must pass upon the issues and 
give judgment for or against the will, without regard to persons 
or parties, plaintiff or defendant. (St. John’s Lodge v. Callen- 
der, 4 Ired, 343-4. ) 

Il. The effect of the initiation of this proceeding before the 
Circuit Court, by parties who are properly entitled to contest a 
will, is to cast a doubt upon the validity of the will—to call in 
question the proof thereof, taken in common form ex parte 
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before the Probate Court, and require the will to be proven in 
solemn form before the Circuit Court. This having been done, 
the executor represents those who are interested in the provisions 
of the will, and, along with them, is entitled to have the issues ov 
the will made up and tried in the Circuit Court. The contestants, 
after thus casting doubt upon the validity of the will, cannot at 
their pleasure withdraw from the proceeding and leave the will 
discredited, and the title to the property under it in doubt ; but 
the parties claiming under the will are entitled to a trial of the 
issues made up. (Burrows v. Ragland, 6 Humph. 486.) 

Iif. The manifest policy of the law and the interests of society 
are to encourage the early settlements of estates. But should the 
contestants be allowed to dismiss this proceeding at their pleasure, 
after the issues are made up under the statute, without prejudice, 
with the right secured to them of renewing the controversy at 
some future time within the five years allowed them by statute 
for commencing the proceeding, the wholesome policy of the law 
would be superseded. The title to the property of the testator 
would be placed in doubt, and the executor embarrassed and 
harassed with doubt as to the proper manner of administering the 
affairs of the estate. The policy of the law and the interests 
of society do not admit of such a course; and when the issue of 
will or no will is once made, it is the duty of the court to try 
the fact, and approve or reject the will, without reference to the 
individuals interested in the result. (Hodges v. Bauchman, 8 
Yerg. 187-9.) | 

IV. The proceeding in the Circuit Court, in the matter of the 
probate of a will, is in the nature of an appeal from the action of 
the Probate Court. (Dickey v. Malechi, 6 Mo. 177.) 


Glover and Shepley, for appellants. 


I. If any party in interest is not satisfied with the ex pari: 
common form of probate, he must signify it in such mode as the 
law provides, and then the person or persons interested in main- 
taining the will must prove it again ‘‘ in solemn form ”—that is, 
must establish it again by witnesses, and against all opposition. 
(2 Redf. Wills, 28, § 2.) The modes of proceeding to demand 
4—voL. XLVII. 
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probate in solemn form are different in different States ; but pro- 
bate is conclusive only when made in solemn form. (Brown v. 
Anderson, 13 Ga. 176-7; Kinard v. Riddlehoover, 3 Richard- 
son, 258 ; Armstrong v. Baker, 9 Ired. 112; Etheridge v. Cor- 
prew, 3 Jones, 16; Collyer v. Idley, etc., 1 Bradf. 94.) When 
proof in solemn form is called for, the law says the propounders 
of the will shall make it; and as they are deeply interested in 
making it to quiet the contest about the will, the law further 
declares it is their right to make it finally and conclusively. 

II. The proceeding to establish a will is a proceeding in rem, 
and, if conducted by and against parties who are interested in the 
question, calls in all other parties, who must take notice, and are 
bound by the judgment, whether they come in or not. (Hodges 
v. Bauchman, 8 Yerg. 186.) If all the parties interested are not 
before the court, nevertheless the judgment for or against the 
will is binding. (Singleton v. Singleton, 8 B. Monr. 850.) The 
probate or rejection of a will, by the proper tribunal having the 
case regularly before it, is, like a sentence im rem, conclusive, 
while it remains in force unreversed, between all persons, whether 
formal parties in interest and on the record or not. (Tibbatts v. 
Berry, 10 B. Monr. 474; Scott v. Calvit e¢ a/., 8 How. Prac. 
148 ; Nalle v. Fenwick, 4 Rand. 588.) 

Ill. In Roberts v. Travick, 18 Ala., N. S., 74, the plaintiff, 
who had propounded the will, put in all his testimony but one 
witness, and heard all the testimony of the contestants, and then, 
fearing an adverse decision, offered to take a nonsuit ; but the 
court would not allow it, and the Supreme Court of Alabama 
approved the ruling. (Kell v. Rogers, 28 Miss. 83; St. John’s 
Lodge v. Callender, 4 Ired. 335; Love v. Johnston, 12 Ired. 
358.) Certainly the same reasons would obtain when the effort 
is to prevent the conclusive proof of a will. 

IV. The interests of society admitted of no delay. If any 
ene or more interested objected to the validity of the will, then 
the court was ordered by the statute to make up an issue of will 
or no will and try the fact by a jury, and, according to the 
finding, record or reject the will. (Pegg v. Warford, 4 Md. 
396.) By consent of parties the issues may be abandoned. 
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(Bond v. Gray, 2 Ga. 137.) The propounders of a will for 
probate cannot dismiss the proceedings. 

The contestants are entitled to the judgment of the court. 
(Whitefield v. Hart, 9 Ired.175.) In case of an issue devisa- 
vil vel non, either party has the right to insist on a verdict. 
(Rogers v. Thomas, 1 B. Monr. 394; Rigg v. Wilton, 13 Ill. 15.) 

V. The proceeding to contest a will under our statute is a mere 
substitute for the old proceeding in chancery for trying in a court 
of law the issue devisavit vel non. (Hill v. Barge, 12 Ala. 687; 
2 Smith’s Ch. Pr. 74-89.) Whenever a party in interest contests 
a will, he shall present his petition, and an issue shall be made 
up and tried. (2 Wagn. Stat. 1368, § 29.) 


E. Casselberry, for respondents. 


I. The court below had the right to dismiss the suit. (Nord- 
manser v. Hitchcock, 40 Mo. 178; Fink v. Bruihl, 47 Mo. 178; 
Downing v. Still, 48 Mo. 8321; Latham’s and Deming’s Appeal, 
9 Wall. 145.) 

II. The order of the court below, in dismissing the case, is 
without prejudice, which is in strict conformity with the former 
chancery practice. Under the former chancery practice, if a 
cause was dismissed without prejudice the complainant had the 
same rights as if no suit had ever been brought. He occupied 
the same position that the plaintiff occupies at common law when 
he takes a nonsuit. In this case, therefore, the plaintiffs had a 
right not only to dismiss their suit, but to bring a new suit to the 
same end, with like effect as if no suit had ever been brought. 
Inasmuch as the plaintiffs in the court below had the lawful right 
to dismiss the cause, it is not in order, nor is it necessary, to 
discuss their reasons for doing so. If it were, we could give the 
best of reasons. 


CurriER, Judge, delivered the opinion of the court. 


This was a proceeding under the statute (2 Wagn. Stat. 1368, 
§ 29) to contest the validity of a paper produced and proved in the 
St. Louis Probate Court as the last will and testament of the late 
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Louis A. Benoist. After the case had been pending for some 
time in the St. Louis Circuit Court, and subsequently to the 
framing of issues, or rather the issue of devisavit vel non, the 
petition was dismissed without prejudice to the contestants’ rights 
and upon their motion. The contestees thereupon moved to set 
aside the order of dismissal, and to reinstate the cause so that 
they might praceed to make proof of the wifl in solemn form, as 
it is called. The motion was overruled, and the contestees bring 
the case here by appeal. Whether the court was warranted in 
dismissing the petition in the manner stated, is the question pre- 
sented by the record for consideration. 

If this were an ordinary suit between litigating parties, over 
which the Circuit Court had original jurisdiction, there could be 
no doubt of the right of the plaintiffs to dismiss or take a non- 
suit at any time prior to the final submission of the cause to the 
court or jury. (Gen. Stat. 1865, p. 662, § 47; 40 Mo. 178; 
43 Mo. 321; Fink v. Bruihl, 47 Mo. 173.) 

But this is not an ordinary suit, nor had the Circuit Court 
original jurisdiction of its subject-matter. The original juris- 
diction was with the Probate Court, where the will was originally 
probated and ordered to record. The proceedings were in rem, 
operating directly upon the will—the res; and the transfer of the 
case to the Circuit Court did not change its character, or the 
character of its subject-matter. The effect of the contestants’ 
petition and the proceedings under it was to transfer that sub- 
ject-matter from the Probate to the Circuit Court for adjudica- 
tion in the latter court. There was no appeal in form, but the 
result of the process was the transference of the contest from an 
inferior to a superior court; and that may be done without a 
formal appeal, as was decided by this court in Dickey v. Malechi, 
6 Mo. 182, and where it was also held that the jurisdiction ‘of 
the Circuit Court in cases like the present is not original. The 
jurisdiction not being original, it must be derivative, in effect, as 
upon on appeal. ° 

If the statute had provided for a transfer of this class of cases 
from the inferior to the superior court by appeal, and the case had 
been brought up in that way instead of by petition, no one would 





MARCH TERM, 1871. 





Benoist et al. v. Murrin et al. 





claim that the proceedings could be dismissed at the instance of 
the contestants without prejudice to them—that is, without an 
affirmance of the prior judgment. 

In St. John’s Lodge v. Callender, 4 Ired. 842, the party pro- 
posing to establish the will moved for leave to take a nonsuit, 
and the motion was overruled by the trial court, and its action 
was sustained by the Supreme Court of North Carolina. In 
delivering the opinion of the court, Ruffin, C. J., discusses the 
subject as follows: ‘‘ We are not sure that we understand what 
was meant by the appellants asking leave to suffer a nonsuit, as 
the term is not appropriate to proceedings in the Probate Court. 
But from analogy to actions at law, we suppose the object was to 
withdraw from the court before a verdict was rendered on the 
issue devisavit vel non, so as to prevent the delivery of a ver- 
dict, and leave the party at liberty to institute another proceed- 
ing of the same kind. If so, we think it inconsistent with a 
proceeding of this sort and contrary to the nature of the juris- 
diction of the court of probate. The instrument propounded is 
always brought into court in the first instance, and the jurisdic- 
tion is éw rem. The inquiry is whether the party deceased died 
testate or intestate; and if the former, whether the script pro- 
pounded be his will or a part of it or not. When once reg- 
ularly raised, the court must pronounce on these questions 
without reference to the presence of this or that person. If 
a cause is about to be heard or under a hearing, and a party 
in interest is not furnished with full proof and has been 
surprised, his course is, for cause shown, to get an order for 
opening the case to further proof and deferring the pronouncing 
of sentence. * * * It is analogous to the trial of an issue 
out of chancery, only one is at the instance of the chancellor to 
satisfy his conscience, and the other the law compels the court of 
probate to make up in every case of a disputed will. From the 
nature of an issue, he who alleges the affirmative opens the case, 
and for that reason the party propounding a will is commonly 
spoken of as plaintiff. But it is inaccurate; for, properly speak- 
ing, there is neither plaintiff nor defendant, but both sides are 
equally actors in obedience to the order directing the issue. In 
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neither case is the party in the affirmative at liberty to withdraw 
and defeat a trial more than the party in the negative.” 

In North Carolina it seems that the issue devisavit vel non 
is made up in the Probate Court and sent thence to the superior 
court for trial; while with us the same issue is framed upon the 
contestants’ petition. But this can make no difference with the 
proceedings subsequent to the making up of an issue. In either 
case the proceeding is im rem, and strictly of probate juris- 
diction. 

In Missouri and in a number of other States there are two 
modes of proving a will, one provisional and the other final. 
The first is denominated the common form, the second the sol- 
emn form. A will is proved in the common form when it is 
presented, proved and ordered to record, as provided in the thir- 
teenth section of our statute of wills. That is or may be done 
in the absence of the parties in interest, and without citing them 
to appear. The validity of the will may nevertheless be con- 
tested, and the proof of it in solemn form required. ‘‘ When 
a will is proved in solemn form,” says Nisbet, J., in Brown v. 
Anderson, 13 Ga. 176, ‘‘ it is necessary that all parties interestéd 
be cited to witness the proceedings, that the will be produced in 
open court,that the witnesses be there examined, and that all 
parties in interest have the privilege of cross-examination ;” and 
that, in substance, is what is contemplated by the twenty-ninth 
section of our statute of wills. The proof in solemn form in 
this State is required only when a contest arises, and then the 
case is transferred to the Circuit Court in the mode provided by 
law (§ 29), as was done in the case at bar. The question 
here is—all the requisite parties being before the court, and every 
preliminury step having been taken—whether it lies with the con- 
testants to defeat the whole proceeding by a voluntary nonsuit or 
dismissal. In my view every consideration of public policy is 
against the allowance of such claim. It is opposed to the author- 
ities and in conflict with the policy and nature of probate pro- 
ceedings of this cliaracter. It has repeatedly been held that the 
propounders of a will—those in the affirmative—cannot take a 
_nonsuit, that it is the right of the contestants in such cases to 





MARCH TERM, 1871. 55 





The State of Missouri v. Waltham. 





— 


insist on a verdict. (Roberts v. Trawck, 13 Ala. 86; St. John’s 
Lodge v. Callender, supra; Whitefield v. Hurst, 9 Ired. 175; 
and see Burrows v. Ragland, 6 Humph. 484-5; Etheridge v. 
Idley, 1 Bradf. 95; 2 Redf. Wills, 28 § 2, and note.) If the 
contestants may insist on the proceedings going forward to 
verdict, certainly those on whom is the burden of establishing 
an instrument assailed and drawn in question by the action of 
the contestants, ought to have the same privilege. 

I think the Circuit Court should have disposed of the case upon 
its merits, and not permitted the contestants to go out of court 
without prejudice. It was exercising a branch of probate juris- 
diction, and ought to have proceeded as it would have been the 
duty of the court of probate to have done had the statute author- 
ized the same proceedings in the latter court, and the contest had 
been there pending. 

The judgment will be reversed and the cause remanded. The 
defendant’s motion must be sustained and the cause reinstated 


upon the docket of the Circuit Court. The other judges concur. 


THe Strate or Missourr, Defendant in Error, v. JoHn 
WattuaM, Plaintiff in Error. . 


1. Practice, criminal — Argument by counsel, order of, in discretion of trial 
court.— The order in which counsel shall address the jury on the trial of a 
criminal case is a matter resting in the discretion of the court trying the cause, 
and unless it appears to have been exercised wrongfully ana so as to injure @ 
party, the Supreme Court will not decide that the discretion has been abused. 

Error to Cape Girardeau Circuit Court. 
Brown §& Mc Williams, for plaintiff in error. 
A. J. Baker, Attorney-General, for defendant in error. 
Buss, Judge, delivered the opinion of the court. 


Defendant was indicted and convicted for assaulting with a 
deadly weapon, with intent to kill, and several formal objections 





56 ST. LOUIS. 


The State of Missouri ex rel. Johnson, relator, v. Draper, State Auditor. 








are now raised to the indictment. I have examined it carefully, 
and find no substantial defect. It is better than the one sus- 
tained in The State v. England, 19 Mo. 386, and fully describes 
the offense. 

After the evidence was submitted, the circuit attorney opened 
the oase to the jury, and after the close of his argument coun- 
sel for the prisoner declined to address them, whereupon the 
court, against the remonstrance of such counsel, permitted an 
attorney who was aiding the prosecution to make an additional 
argument. This permission was unusual, but it affords no ground 
for reversing the judgment. 

Matters of this kind must be left to the discretion of the 
court, and unless it appears to have been exercised wrongfully 
and so as to oppress and injure a party, we cannot say that the 
discretion was abused. 

Judgment affirmed. The other judges concur. 





Tue Strate or Missouri ex red. CHARLES P. Jonnson, Relator, 
v. Dante. M. Draper, State Avupiror, Respondent. 


1. Practice, criminal — Costs bills not presented within two years cannot be 
allowed by State auditor.— Section 24, chapter 10, Gen. Stat. 1865 (Wagn. 
Stat. 1336), which provides that “Persons having claims against the State 
shall exhibit the same, with the evidence in support thereof, to the auditor, 
to be audited, settled and allowed, within two years after such claims shall 
accrue, and not afterward,” applies to fees of circuit attorneys omitted in the 
original costs bills and demanded on supplementary costs bills, when not 
presented within two years after the determination of the prosecutions in 
which the fees accrued; and the law quoted is not repealed as to such items 
by the act of March 12, 1870 (Sess. Acts 1870, p.-29), authorizing a supple- 
mental taxation. 


Petition for Mandamus. 
H. A. Clover, for relator. 


I. The auditor doubts his power to allow the bills because of 
the provisions of law (Gen. Stat. 1865, ch. 137, § 24, tit. 
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‘‘ Treasury Department ;” 2 Wagn. Stat. 1336, § 24), which 
provides: ‘‘ Persons having claims against the State shall exhibit 
the same, with the evidence in support thereof, to the auditor, to 
be audited, settled and allowed, within two years after such claims 
shall accrue, and not afterward.” Mr. Johnson found his right 
to be paid these fees under the act of 1870 (1 Wagn. Stat. 352, 
§ 26). With regard to the fees in question, the provisions of 
this act of 1870 have been in all respects complied with; and the 
question arises, can or should the State auditor pay these supple- 
mental bills as provided by these acts, or'is he debarred from so 
doing by section 24, chapter 187, Gen. Stat. 1865, above 
referred to? 

II. Section 24, Wagn. Stat. 1836, does not at all apply to 
claims of this class. These are fees fixed by law, the taxing of 
which is to be made by the clerk and certified to by the circuit 
attorney and judge of the court, and which thereupon it is the 
duty of the auditor to pay. They are not claims within the 
meaning of the section, to be exhibited, with the evidence in sup- 
port thereof, to the auditor, to be by him audited, settled and 
allowed ; but the compensation of the officer is his fees, which are 
fixed and determined by law, and not a claim in any proper sense 
of the term. 

III. In any event, the act of 1870 lifted this demand from the 
operation of the act, for it is evidently designed for the benefit of 
officers and other persons, so that they may not by mistake or 
inadvertence lose their justly earned dues. The Legislature has 
a perfect right to repeal the general law pro éanfo in favor of 
those whom the State owes for services rendered it—its own 
officers —and leave the General Statute in force with regard to 
other classes of claims. The two laws may well, if required, stand 
together, but excepting from the operation of the old law the 
particular cases mentioned in the new law, the act of 1870. The 
act of 1870 is very comprehensive: ‘‘In all cases where the 
clerk has heretofore, at any time previous to March, 1870, or 
may hereafter omit,”’ ete. 


A. J. Baker, Attorney-General, for respondent. 
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Buss, Judge, delivered the opinion of the court. 


The petitioner claims that he is entitled to fees as circuit attor- 
ney of St. Louis county in certain cases where they were omitted 
in the original costs bills, and asks for a peremptory mandamus 
upon the defendant, as auditor of State, to pay them. It 
appears that, having discovered the omission, the petitioner 
procured supplementary costs bills embracing only the omitted 
items, according to the provisions of the act of March 12, 1870 
(Wagn. Stat. 352, § 26), and presented them to the auditor, who 
refused to allow them because not presented within two years. 

Section 24, chapter 10, Gen. Stat. 1865 (Wagn. Stat. 1336), 
reads as follows: ‘‘ Persons having claims against the State 
shall exhibit the same, with the evidence in support thereof, to 
the auditor, to be audited, settled and allowed, within two years 
after such claims shall accrue, and not afterward.” 

It is admitted that these supplemental costs bills were not pre- 
sented until after the expiration of two years from the final 
determination of the prosecutions, and I can see no reason for 
excluding this class of claims from the operation of the statute. 
The language is general, and if the statute should be held not to 
apply to the claims of those interested in costs bills, I know. not 
whose should be included, or how to fix any rule for enabling the 
auditor to decide what must be presented within two years, or 
what may lie by for an indefinite period. The reason of the 
requirement certainly applies with as much force to this as to 
any other class of claims, and we have no authority to say that 
the Legislature did not intend to require their prompt presenta- 
tion. It is clear that the Legislature intended to limit the power 
of the auditor to recent and fresh claims, reserving to itself the 
power, if any strong equity should be shown in favor of an older 
one, to pass upon it by a special act. 

But the petitioner claims that, as to omitted items in the taxa- 
tion of costs, the law is, by implication, repealed by the act of 
March 12, 1870, authorizing a supplemental taxation. If one 
act be inconsistent with the other, both, of course, cannot stand, 
and the one last enacted must prevail. But I see no such incon- 
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sistency. Everything required by the last act may as well be 
done within the two years as after, and the limitation is not even 
alluded to. 

The other judges concurring, the writ will be denied. 





Tue State oF Missourr ex rel. Rretey County, Relator, v. 
THE ReeisTeR oF Lanps, Respondent. 


1. Swamp lands — Register of lands, duty of, as to the issue of patents of 
swamp lands to counties. —The act of March 10, 1869 (Sess. Acts 1869, p. 
66), entitled ‘‘An act in relation to swamp and overflowed lands,” which 
directs the register of lands to prepare a patent or patents embracing all the 
swamp and overflowed lands lying within the limits of the several counties 
of the State, conveying thereby all the title of the State of Missouri in such 
lands to the counties in which such lands may lie, does not empower that 
officer to issue to one county patents of lands lying in another. It confers 
upon him no authority to take jurisdiction of and adjudicate on the rights of 
rival claimants. He must look at the county lines as they existed at the date 
of the passage of the act, and be guided by them in the issue of patents to 
the respective counties. 


Petition for Mandamus. 
L. Houck and S. M. Holliday, for relator. 


I. By the act of 1853, section 1, the title to certain swamp 
lands was conveyed to the county of Ripley. (Sess. Acts 1858, 
p- 108.) The county of Ripley was organized in 1840 (Sess. Acts 
1840-1, p. 43), and its eastern boundary, as then defined, 
remained unchanged until 1864. Butler county was organized 
in 1849 (Sess. Acts 1849, p. 25), its western boundary com- 
mencing with the eastern boundary of Ripley county, and so 
remained without change until the passage of the act of 1864, 
before referred to. (Adj. Sess. Acts 1863, p. 409.) This act 
simply changes the eastern boundary, and leaves the right and 
title of Ripley county in and to its swamp lands the same as 
before the change in the boundary. The title, then, remains 
where it was vested by the laws of the State enacted prior to the 
change in the boundary in 1864. 

II. A change of boundary did not affect the title of Ripley 
county to these lands. (The Inhabitants of Windham v. Port- 
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land, 4 Mass. 384, 389, 390; Hampshire v. Franklin, 16 Mass. 
75, 86 ; Hartford Bridge Co. v. Town of East Hartford, 16 Conn. 
149, 164; North Yarmouth v. Skillings, 45 Me. 133, 142.) 


H. B. Johnson, for respondent. 


I. The act of March, 1869, makes it the duty of the register 
of lands to patent to the several counties all the swamp or over- 
flowed lands lying within their limits. (Sess. Acts 1869, p. 66, 
§ 1.) He must patent with reference to the present county 
boundaries, which he has done, and he has no authority to try 
the title of defunct counties to the same lands dependent on their 
ancient boundaries. 

II. If the county of Ripley has any title to these lands, it has 
@ plain remedy at law. Courts will not interpose and determine 
titles to property by mandamus where the parties have other 
remedies. (Draper v. Noteware, 7 Cal. 276; Williams v. Judge 
Cooper County, 27 Miss. 225; State v. Jacobs, 2 Dutch. 135; 


Morgan v. Monmouth, etc., zd. 99; Commonwealth v. Super- 
visors, etc., 29 Penn. St. 121; Shepley v. Mechanics’ Bank, 10 
Johns. 484; Boyce v. Russell, 2 Cow. 444; People v. President, 
etc., 1 Wend. 318; Ea parte Lynch, 2 Hill, 45: Ex parte 
Firemen’s Ins. Co., 6 Hill, 243 ; People v. Stevens, 5 Hili, 616.) 


CurRIER, Judge, delivered the opinion of the court. 


The act of March 10, 1869 (Sess. Acts 1869, p. 66), entitled 
** An act in relation to swamp and overflowed lands,” enacts as 
follows (§ 1): ‘*In order to convey to the different counties in 
the State of Missouri a complete title to all the swamip and over- 
flowed lands which were granted and have been patented to the 
State of Missouri by an act of Congress entitled ‘An act to 
enable the State of Arkansas and other States to reclaim the 
swamp lands within their limits,’ approved September 28, 1850, 
the register of lands is hereby directed to prepare a patent or 
patents embracing all the swamp or overflowed lands lying within 
the limits of the several counties of this State, conveying thereby 
all the title and interest in the State of Missouri in and to such 
lands to the counties in which such lands may lie.” 
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This is a petition presented by the county of Ripley for a per- 
emptory writ of mandamus, to be directed to the register of 
lands, requiring that officer, under the authority of the above- 
quoted provision of the act of March 10, 1869, to patent to the 
county of Ripley certain swamp and overflowed lands which do 
not lie within the limits of that county. The act directs the 
register of lands to patent the lands described in the act to the 
counties in which such lands lie or are situated. He is not 
empowered by the act to issue patents for lands lying in one 
county to a county other than that in which they are situated. 
But that is precisely what the relator asks may be done in this 
case; that is, that certain lands lying within the limits of Butler 
county may be patented to the county of Ripley. 

The petition avers that Ripley county is the owner of certain 
swamp lands lying within the limits of Butler county, and within 
the limits of that county as they have existed since 1864. If that 
is so, the county has at its command all requisite legal remedies 
for the enforcement of its rights. At all events, the act of March 
10, 1869, confers upon the register of lands no authority to take 
jurisdiction of the subject and adjudicate upon the rights of rival 
claimants. He must look to the county lines as they existed at 
the date of the act, and be gujded by them in the issue of patents 
to the respective counties, as the act directs him to do. 

The writ will be denied. The other judges concur. 





Wiiiram C. Rickey ef a/., Plaintiffs in Error, v. Logan D. 
DaMERON, Defendant in Error 


1. Bill and notes — Indorsers and joint makers distinguished. — A. drew a 
bill of exchange upon B., requesting B. to pay to A. (the drawer), or order, 
the amount of the bill. A. subsequently indorsed it, and, to secure negotia- 
tion of the bill, induced C. to add his signature on the back of the bill after 
A.’s own indorsement. B. subsequently honored ,the bill, and afterward 
brought suit against C. for the amount of the bill, as for money paid out at 
C.’s request. Held, that C. was not a joint maker. The bill was payable to 
the order of the drawer, and the drawer first indorsed it, and then it was 
indorsed by C., and not till then. He was palpably an indorsee as well as an 
indorser, and could not be charged in such an action. 
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Error to St. Louis Circuit Court. 
Sharp §& Broadhead, for plaintiffs in error. 


I. The bill was drawn by both Dameron Brothers and Logan 
D. Dameron, on the plaintiffs, when both parties knew that plain- 
tiffs had no funds belonging to either of them in their hands. 

Il. The draft was not indorsed by the defendant in the ordi-' 
nary course of mercantile dealing, and he is not an indorser in 
the strict sense of the law merchant. 

III. When the drawee of a bill of exchange accepts the bill, 
the presumption is that he has funds of the drawer in his hands. 
But this presumption may be rebutted; the drawee may show 
that he accepted and paid the bill for the accommodation of the 
drawer (19 Barb. 409); and then the law will imply an under- 
taking on the part of the drawer to indemnify the acceptor, 
who, on such implied obligation, may have his action against the 
drawer. And if one of several drawers joins as principal, and 
the others as sureties, there is an implied obligation on the part 
of the drawer to indemnify him, and he may have his action 
against them all as for money paid to their use. (Dickerson v. 
Turner, 15 Ind. 4.) This is not upon the ground that one 
drawer is security for the other, but that both have joined in the 
request that the acceptor should accept and pay. And it is well 
settled that the acceptor of a bill who accepted and has paid it at 
the request of and for the accommodation of another person, can 
maintain an action against such other person for money paid to 
his use, at his request ; and this is so, whether the person accom- 
modated is a party to the bill or not. One paying money for 
another, pursuant to his request or direction, is entitled to have 
it refunded. (Wright v. Garlinghouse, 26 N. Y. 541.) In the 
case before the court both parties knew that they had no funds in 
the hands of the acceptor They both put their names upon the 
paper — one on the face of it, the other on the back of it. The 
defendant put his name on the back of the paper, not as indorser 
in the technical sense of the term, for he sold it to no one, and 
passed it to no one. Dameron Brothers still held the paper, and 
afterward negotiated it. When a party writes his name on the 
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back of a promissory note, of which he is neither payee nor 
indorsee, he is liable as a maker. (Baker v. Block, 30 Mo. 225.) 
The plaintiffs in this case having accepted and paid for the 
accommodation of both parties, they are both liable. (2 Edw. 
Bills, 533 ; Baker v. Martin, 8 Barb. 634. ) 


Ewing § Holliday, for defendant in error. 


I. Successive accommodation indorsers are responsible only in 
the order of their indorsement, unless there is an agreement 
between them to stand as co-sureties. (McNeilly v. Patchin, 23 
Mo. 40.) If the averments in the petition are true, the plaintiffs 
and defendant both appeared on the bill as accommodation par- 
ties, without any agreement between them. The plaintiffs, being 
acceptors, are liable before the indorsers. 

II. Where a person indorses a note in blank, not being payee, 
and indorses before the payee, he is held a joint promisor with 
the maker. (Powell v. Thomas, 7 Mo. 440; Lewis v. Harvey, 
18 Mo. 74.) But where the payee of a negotiable note indorses 
the same for the accommodation of the maker, before delivery, 
although a surety for the maker, he is surety as indorser only, 
and not as a joint maker, and is entitled to all the rights of an 
indorser of negotiable paper as to demand and notice. (Deitz 
v. Corwin, 35 Mo. 876.) 

Ill. The defendant, being an accommodation indorser, was 
entitled to demand and notice, and is only liable on the protested 
bill. The bill never was protested ; he is not liable. (Dietz v. 
Corwin, supra; Merchants’ Bank v. Easley, 44 Mo. 286 ; Baker 
v. Martin, 3 Barb. 634.) 

IV. An accommodation acceptor is liable to an accommodation 
payee or indorser. (Weir v. Cox, 7 Martin, La., 368.) This 
case is exactly like the one at bar, except the parties seeking to 
recover are reversed. The accommodation indorser had to take 
up the bill, and he sued and recovered from the acceptor. 

V. Sureties for the drawers, who sign as drawers, are not 
liable to the accommodation acceptors. (Griffith v. Reed, 21 
Wend. 502; Suydam v. Westfall, 2 Denio, 205; Wright v. Gar- 
linghouse, 26 N. Y. 589; Dickerson v. Turner, 15 Ind. 4.) 
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VI. An indorser may be liable to the acceptor, but it can only 
be on a special agreement, which must be alleged. For the 
method of alleging it, see Thompson v. Clubley, 1 M. & W. 212; 
see also Sparrow v. Chisman, 9 Barn. & C. 241. 


CurRIgR, Judge, delivered the opinion of the court. 


A demurrer to the petition having been sustained, the plain- 
tiffs bring the cause into this court by writ of error. 

It appears from the petition that the commercial firm of Dam- 
eron Brothers drew their draft or bill of exchange upon the 
plaintiffs, whereby the plaintiffs were requested to pay to the 
order and charge to the account of the firm the sum of $2,000. 
Before the bill was put in circulation, the drawers, to whose order 
it was payable, indorsed it, and also, in order to give it additional 
credit and currency, procured its indorsement by the defendant. 
Prior to its acceptance the drawers had it discounted at the 
Exchange Bank of St. Louis, the bill not having previously passed 
from their possession. Subsequently the drawees (the plaintiffs ) 
accepted and paid the bill, and, as they claim, at the request and 
for the accommodation of Dameron Brothers and the defendant. 
This claim is based upon the facts already detailed, and upon the 
additional fact alleged in the petition, that the defendant indorsed 
the bill knowing at the time that the drawers had neither funds 
nor credits of his, or of the drawers, in their hands with which to 
meet it. 

The counsel for the plaintiff seem to base their case upon the 
theory that the defendant, under the circumstances, is to be held 
end treated as a joint drawer of the bill, and not merely as a 
technical indorser. His position is compared to that'of a party 
who writes his name on the back of a promissory note, where he 
is neither the payee nor an indorsee. Authorities are cited to 
prove that in such a case the party so writing his name upon the 
back of the note is liable, prima facie, as a joint maker. 
(Lewis v. Harvey, 18 Mo. 74; Baker v. Block, 30 Mo. 225.) 
There is no doubt of the soundness of the principle invoked, but 
it is of no service here. It applies to a different state of facts, 
namely, when the party so writing his name upon the paper is 
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neither the payee nor an indorsee. That is not this case. The 
defendant was an indorsee. The bill was payable to the order of 
the drawers, and the drawers first indorsed it, and then it was 
indorsed by the defendant, and not till then. He was palpably 
an indorsee as well as an indorser, and none the less so because 
he indorsed it for the accommodation of the drawers to enable 
them to use the paper and raise money upon it. His contract 
was with the holder for value, that the bill should be accepted 
and paid. 

It is not doubted that the drawees might have accepted and 
paid the bill at the request and for the accommodation of the 
defendant or indorser, and so as to have given them a right of 
action against him for the amount paid. The defendant not 
being a joint drawer, the difficulty is that the petition fails to 
show that the drawees accepted and paid at his request, or in 
consequence of any special arrangement or understanding between 
them and him. The suit is not upon the bill, but is for money 
paid at the defendant’s request, and there is no request shown. 
The plaintiffs seek to get over this difficulty by treating the 
defendant as a joint drawer, and as having requested the plain- 
tiffs to accept and payin the act of drawing. But, as has 
already been shown, he did not join in drawing it, nor is he to 
be treated as having done so. That was not his position on the 
paper, and no one connected with the transaction “could have 
regarded his relation to it as being anything other than that of a 
simple indorsee and indorser. The request of the bill was that 
the drawers should accept and pay it, and charge the amount to 
Dameron Brothers alone, and not to them jointly with the 
defendant. 

The petition shows no cause of action, and the judgment must 
be affirmed. The other judges concur. 
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Joun A. GrirritH ef al., Respondents, v. Gzoraz A. AssMANN 
AND JOHN SEVERIN, Appellants. 


1. Bills and notes — Protest, notice of — What suffictent.—When the notary 
making a protest knows the residence of all the indorsers, he may at once send 
the notice of protest to each one individually, when they will all be holden in 
the order of their indorsements. But the holder is not supposed to know any 
of the parties except the one who has indorsed the paper to him, and each 
one is supposed to know the one from whom he has received it. The contract 
is direct and the relation is immediate between each indorser and his imme- 
diate indorsee, and the notice is sufficient if it comes to each indorser from 
such indorsee as soon as he is advised of the protest; nor does the rule vary 
although the parties live in different cities. The holder is only required to 
notify the one who indorsed to him, unless he desires to hold other parties 
who might escape responsibility if not notified in their turn; nor is there any 
difference if the last indorsement is for collection merely. 


Appeal from St. Louis Circuit Court. 
Taussig & Kellogg, for appellants. 


I. The rule is that when the parties to be charged as indorsers 
live in the same town or city where the note is made payable, 
the notice must be given to the party entitled thereto personally, 
or at his domicile or place of business. (Sto. Prom. Notes, 
§ 312.) 

Il. The holder, at maturity, having undertaken to notify the 
defendant, it*was its duty to use due diligence. The defendant 
was clearly discharged as to the holder at maturity, and, being 
once discharged, cannot be made liable by subsequent proceed- 
ings. (Renshaw v. Triplett, 23 Mo. 213; Glasgow v. Copeland, 
8 Mo. 268; Gerhardt v. Boatmen’s Savings Institution, 38 Mo. 
60; Sanderson v. Reinstadler, 31 Mo. 483; Barrett v. Evans, 
28 Mo. 331; Plahto v. Patchin, 26 Mo. 389; Fugitt v. Nixon, 
44 Mo. 295.) 

III. This notice, which was subsequently delivered to Severin, 
was not given by the plaintiffs in their own names or on their own 
behalf, but they merely, through their agents, Crews, North & 
Laurie, delivered to the defendant the notice received from the 
holder at maturity, thus simply making themselves agents of the 
original holder. If they had given an independent notice they 
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would at least have brought themselves within the scope of the 
decision in West River Bank v. Taylor, 84 N. Y. 128, on which 
plaintiffs rely. 

IV. The object of the law requiring notice to tke irdorser 
within twenty-four hours after dishonor, is to afford him all pos- 
sible means to protect himself. In the case at bar the indorser, 
Severin, although living in the same town with the maker and 
holder, did not receive notice for many days after maturity. If 
the plaintiff suffered and is injured by the negligence of the holder 
at maturity, he has a clear and plain remedy against him. 


Crews, Letcher & Laurie, for respondents. 


I. The whole duty of the holder of a protested bill or note is 
discharged by his notice to his immediate indorser, and all parties 
to this bill or note will be charged if they receive notice in due 
course from their immediate subsequent indorsees. (West River 
Bank v. Taylor, 34 N. Y. 128; Eagle Bank v. Hathaway, 5 
Metc. 212; Colt v. Noble, 5 Mass. 157.) Whea the last indorser 
of a dishonored bill receives due notice of the dishonor from the 
holder, and, with this notice to himself, receives, inclosed in the 
same letter, notices directed to prior indorsers, the due service of 
these notices upon such prior indorsers will, it seems, be sufficient 
to charge them. (Renshaw v. Triplett, 28 Mo. 214. ) 

II. The only point before the court in the case at bar is, was: 
it incumbent on the notary of the Merchants’ Bank of St. Louis 
to have served the notice on Severin personally, instead of sending 
Severin’s notice with the other notices under one cover to the 
Lafayette Bank at Cincinnati, the immediate prior indorser of 
said Merchants’ Bank? We regard this as no longer an open 
question, but as settled conclusively by the authorities above cited 
and by numerous other cases to which we deem it unnecessary. 
to refer. 


Buiss, Judge, delivered the opinion of the court. 


Defendant Assmann made his promissory note at three months 
to the order of Severin, who indorsed the same to the plaintiff, 
doing business in Cincinnati. The plaintiff indorsed it to the 
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Lafayette National Bank of Cincinnati, who indorsed it for 
collection to the Merchants’ National Bank of St. Louis. Both 
defendants reside in St. Louis, and at maturity of the note the 
holder caused the same to be presented at the German Bank 
wf St. Louis, where it was payable; and payment being refused 

was regularly protested, and separate notices of protest, 
vitilressed to each of the indorsers, were on the same day sent to 
the Lafayette National Bank, the last indorsers ; and the bank, on 
the day of their receipt, gave to the plaintiff the notices addressed 
to them and defendant Severin, and the plaintiffs on the same 
lay sent the notice, direeted to Severin, to their attorney in St. 
Louis, who-at once delivered it to him. Thus, because the 
notices were sent through the indorsers— from the later to the 
earlier — defendant Severin, the first indorser, did not receive 
the notice addressed to him until some days after the default. 
ile vow claims that, inasmuch us he resided in St. Louis when 
the note was protested, and the notary could by inquiry have 
ascertained his residence, he should have been directly and at 
once notified of the protest, and that a notice sent through the 
later indorsers, around by Cincinnati and back to him, was not a 
compliance with the law, and that he cannot be holden as indorser. 

It is many years since there has been any serious controversy 
upon this subject. The notary, if he knows the residence of all 
the indorsers, may at once send the notice of protest to each one 
individually, when they will all be holden in the order of their 
indorsements. But the holder is not supposed to know any of the 
parties except the one who hag indorsed the paper to him, and 
each one is supposed to know the person from whom he has 
received it. The contract is direct and the relation is immediate 
between each indorser and his immediate indorsee, and the notice 
is sufficient if it come to such indorser from such indorsee as soon 
as he is advised of the protest; and thus, where there are many 
indorsers in different parts of the country, it may take weeks 
before the first one receives the notice. Story thus illustrates the 
time that may elapse where all the parties live in the same town. 
Premising that each party is entitled to a full day to give notice 
to the antecedent party, he says: ‘‘ Thus, if there should be ten 
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successive indorsers on the bill, the last of whom shall receive 
notice of the dishonor from the holder, it will be sufficient fui 
him, on the next day, to communicate notice thereof to the nex: 
antecedent indorser, and he to the next, and so on; and thus, in 
particular cases, ten or more days may elapse before the notice 
reaches the first indorser. Yet, in such a case, the first indorser 
will be liable to pay the bill, although the holder has given notice 
only to the last indorser on the bill, and he only to the next ante- 
cedent indorser, and so on to the first indorser.”” (Sto. Bills, 
§ 294.) Nor does the rule vary although the parties live in dif- 
ferent cities or States. The holder is only required to notify the 
one who indorsed to him, unless he desires to hold other parties 
who might escape responsibility if not notified in their turn; nor 
is his obligation changed though he live a near neighbor to the 
first indorser, for the reason that the rule, being reasonable and 
easily understood, should not be encumbered with exceptions that 
shall render it uncertain, and also, as before stated, because the 
holder may not know, and is not supposed to know, the residence 
of any except the one who indorsed to him, or, knowing others, 
may be content with his liability, leaving it to him, if he chooses, 
to avail himself of that of previous parties. Nor is there any 
difference if the last indorsement is for collection merely. 

A few years since this question was considered by the Court of 
Appeals of New York (West River Bank v. Taylor, 34 N. Y. 
128), and the same claim now made by the appellant was there 
urged as though it were an open question. In concluding an 
elaborate opinion, reviewing and affirming the long-settled doc- 
trine, the court remarks: ‘‘ These rules have long been settled 
and familiar to those dealing in notes and bills of exchange. It 
is of the utmost importance that rules of this character, whe 
once promulgated, should be adhered to, and we are not at liberty 
to depart from them if we would. I fiud no case where au excep- 
tion has been made by reason of the circumstance that an inter- 
mediate indorser is a resident of the same town, city or village 
with the holder. If he is not the immediate prior indorser of the 
holder at the time of the protest, the whole duty of the holder is 
discharged by the notice to his immediate indorser, and all parties 
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to the bill or note will be charged if they receive notices in due 
course from their immediate subsequent indorsers.”’ 

The other judges concurring, the judgment below will be 
affirmed. 





Tae State or Missourt, Respondent, v. Joun C. Coreg, 
Appellant. 


1. Practice, criminal — Assault and battery — Prior conviction not a defense 
when fraudulently obtained.—A defendant, having committed an assault and 
battery, procured himself to be arrested and fined asmall amount. Held, 
that such conviction and fine was not a defense to a subsequent prosecution 
instituted by the injured party for the same offense. Such action was a mere 
fraud upon the criminal justice of the State, and cannot be allowed to succeed. 


Appeal from Jefferson Circuit Court. 
Green & Thomas, for appellant. 


Defendant had been convicted and fined by a court of compe- 
tent jurisdiction for the same offense. Defendant went before 
the justice and pleaded guilty. What, then, was left to be tried? 
If a jury had been sworn, what duty would it have had to per- 
form? Simply fixing the fine. The guilt was established by 
the plea of guilty, and the justice had the undoubted right to 
assess the punishment. 


G. D. Reynolds and H. F. Ahivers, for respondent. 


Currier, Judge, delivered the opinion of the court. 


The defendant, having committed an assault and battery, as 
the case shows, went before a justice and instituted proceedings 
against himself, and was fined three dollars and costs. Subse- 
quently the present prosecution was instituted by the injured 
party for the same offense. The defendant pleads the former 


conviction in bar of the prosecution. 
It is apparent that the first prosecution was a mere sham, 
gotten up by the defendant to shield him from the consequences 
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of a real prosecution followed up by a real prosecutor. His 
action in that respect was a fraud upon the criminal justice of 
the State, and cannot be allowed to succeed. The conviction, if 
such it might be called, is no bar to the present prosecution. I: 
is a sufficient answer to the plea, that the alleged conviction was 
procured by the fraud and evil practice of the defendant himself. 
(3 Greenl. Ev., § 38, and authorities cited. ) 

Let the judgment be affirmed. The other judges concur. 
















Henry J. Kuntz, Respondent, v. Joun N. Tempen, Appellant. 


1. Bills and notes— Days of grace — Protest — Sunday.—Where there are 
no days of grace it has been generally held that when a note, by its terms. 
became due upon a Sunday, it was payable the following Monday. But'there 
never was any question that in ordinary commercial paper entitled to grace, 
if the last of the three days is Sunday or other great holiday, the holder 
should make demand upon the secular day next preceding, and, upon non- 
payment, should at once protest the paper. 

2. Evidence — Objections to, must be brought distinctly to the attention of the 
court at the time.—Objections to the admission in evidence of a paper, on the 
ground that it had not been placed on file a certain number of days before 
the trial, as required by the statute, should be made at the time the 
evidence is offered, and should distinctly allege the grounds of objection- 
Trials are to be conducted in good faith, and objections of mere form are 
to be brought distinctly to the attention of the court, or they should be 
considered as waived. 

8. Bills and notes, parties to— Indorsers — Joint makers.— If a promissory 
note be negotiable in form, and made so in fact by the indorsement of the 
payee, then all other indorsers, unless the contrary is stipulated, are held as 
such; but if the note is not negotiable, or be not indorsed by the payee, then, | 
in the absence of an express agreement, the original indorsers are to be treated 
as makers. 

4. Bills and notes —Indorsers in blank — Nature of their liability may be 
shown by parol testimony.— When a name is placed upon a note in blank, it 
is competent to explain the intention and purpose of him who placed it there; | 
and it is proper for the court to hear evidence and decide as to the circum- | 
stances and intention. Explanation is not necessarily contradiction; and if 
the appearance of the paper is consistent with either of two states of facts 
or intentions, evidence explaining its appearance or showing the intention is 

admissible. The law only implies a particular undertaking in the absence of 

an actual one, and when the latter is shown there is no room for the former. 
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Appeal from St. Louis Circuit Court. 


Slayback & Haeussiler, for appellant. 


I. The certificate offered as proof of protest of the note sued 
upon was incompetent. The petition alleges that the note, 
according to its tenor and effect, was duly protested on the 16th 
day of May, 1852. The document offered to make good that 
allegation bears date at a different day, namely, the 15th day of 
May, 1852. The allegation and the proof should be identical. 
(Sto. Bills, § 283.) If there was no legal protest the indorser 
is released. Every material averment must be proved as laid. 
(1. Chit. Plead. 258, 262, 805, 320; Moore e¢ al. v. Platte 
County, 8 Mo. 472; 1 Greenl. Ev., §§ 56, 63, 275, 277, 295; 
1 Stark. Ev. 624-5; 5 T. R. 496.) Where the time of doing 
a thing is material it must be proved as laid. (Steph. Plead. 
107-8.) ‘In a declaration on a promissory note it was averred 
that when the note became due and payable according to its tenor 
and effect, to-wit: on the 5th day of November, 1821, it was pre- 
sented for payment,” etc. ‘‘ He/d, that the allegation that when 
the note became due and payable it was presented for payment, 
was a material averment, and no proof of a previous or subse- 
quent presentation would satisfy it.”” (Schluter v. Rector, 1 Mo. 
286.) (2) To make such alleged certificate of protest prima 
facie evidence of the facts therein stated, it should have been 
filed at least fifteen days before the trial. (Gen. Stat. 1865, p. 
584, § 50; Wagn. Stat. 598, § 50.) This was not done. It 
was, in fact, never filed at all in the case. It was first produced 
by the counsel for the respondent when he offered it as evidence 
at the actual trial of the cause. It was not even attached to the 
note. But neither it nor the note were on file in the cause, and 
the objection should have been sustained. 

II. The parol evidence which the court permitted to govern the 
case was inadmissible. ‘‘ Parol evidence is inadmissible to con- 
tradict, vary or alter the terms of a written contract.” (Stark. 
Ey. 648, 652; Chit. Bills, 645, 649; Bailey on Bills, 586, 593, 
599; 5 Pet. 390; 21 Pick. 30; 5 Cow. 144; 22 Conn. 299; 6 
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Halst. 174; 1 Greenl. Ev., §§ 275-6; Ashley v. Bird, 1 Mo. 
640; Lane v. Price, 5 Mo. 101; Singleton v. Fore, 7 Mo. 515; 
Wilson v. Cockrell, 8 Mo. 1; Vaughn v. Gray, 17 Mo. 429; 
Williams v. Smith, 21 Mo. 419; Baker v. Block, 30 Mo. 227; 
Jarvis v. Garnett, 39 Mo. 268 ; Henderson v. Bondurant, 39 Mo. 
369; 8 Mass. 147; Stark. Ev. 660.) ‘‘ A plaintiff who declares 
upon and offers in evidence a written contract as his ground of 
action can not introduce the oral declarations of the defendant 
as to his supposed liability.” (Goodell v. Smith, 9 Cush. 592.) 
‘‘Tf a plaintiff in his petition charges as guarantor of a note, he 
cannot recover against him as surety, although the defendant sets 
up in his answer that he is surety, and although the contract of 
a surety is more onerous than that of a guarantor.” (18 Mo. 
145; 19 Mo. 39, 63; 31 Mo. 253; 29 Mo. 299, 399; William- 
son v. Allison, 2 East, 446, 452.) ‘‘ Where the language of an 
instrument has a settled legal construction, parol evidence is not 
admissible to contradict that construction.” (1 Greenl. Ev., 
§ 277.) Now, what is the legal construction of the note sued 
upon, taking it at what it means, and not at what Kuntz says it 
means? It is payable to the order of Henry J. Kuntz. Had 
the name of the payee been left blank, it would have changed 
the legal construction. But Henry J. Kuntz is not only named 
as the payee; he is the first indorser on the note. Below his 
indorsement is the name of John N. Tempel. The authorities 
settle the construction of such an instrument. In Thomas v. 
Greene, 6 Mo. 482, it was held that ‘‘as no special circum- 
stances were alleged in the declaration rebutting the presump- 
tion arising from the position of the parties on the bill, the 
plaintif could not recover.” Sustaining this are the following 
cases: 23 Mo. 48; 33 Mo. 575; 35 Mo. 376; 38 Mo. 188, 
201; 43 Mo. 266; 42 Mo. 450, which defines fully the distinc- 
tion between liability of maker and indorser; 43 Mo. 266; 45 
Mo. 174; 3 Pet. 374. ‘‘ The indorser cannot sue the indorsee.” 
(Herrick v. Carman, 10 Johns. 224-5; Bishop v. Hayward, 4 
T. R. 470; Ellis v. Brown, 6 Barb. 282.) ‘‘ The law will never 
imply a contract of guaranty where the evidence shows that the 
defendant undertook to be bound only as indorser.” (Seabury 
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v. Hungerford, 2 Hill, 80.) The defendant cannot be sued as 
indorser and held in any other manner. (38 Mo. 395; 17 Wend. 
214; 3 Kent’s Com. 78, 89, 90; 3 Barb., S. C., 634.) ‘* The 
indorsers are (if they become sureties by successive indorsements 
on mercantile paper, as that is a form of paper which, in gen- 
eral, binds the first to indemnify the second), and the law pre- 
sumes that they mean, to stand as they have placed themselves.” 
(McNeilly v. Patchin, 28 Mo. 43; Walton v. Shelly, 1 T. R. 
801; Jordaine v. Lashbrooke, 7 T. R. 606; Bailey on Bills, 151; 
Edw. Bills, 316; Sto. Bills, § 208; 2 Speer, 749; 11 Ohio, 
62; 18 Ohio, 442; 10 Ohio, 180; 3 Ohio St. 234; 12 Pick. 
544; 8 Conn. 236.) 

Ill. ‘‘ Prima facie, a party who writes his name on the back 
of a promissory note, of which he is neither payee nor indorsee, 
is to be treated as the maker of the note.””? (45 Mo. 105.) But, 
first, Kuntz himself disproves such prima facie case; second, 
Tempel is the indorsee. So this case stands distinguished from 
that ; and, moreover, the inference is fairly deducible that, there- 
fore, where he is either the payee or indorsee, he is not prima 
facie to be treated as the maker ; and for manifest good reasons. 
His attitude as payee and indorsee fixes and determines his liabil- 
ity in that position which he so occupies on the note; and we 
have already shown that the pleadings must declare upon and the 
evidence sustain the instrument as set forth. Parol evidence 
cannot break down the writing itself or vary it; nor is such 
evidence admissible to go outside of the pleadings and subject 
the defendant to a different liability. (2 Greenl. Ev., §§ 160, 
171.) The case in 45 Mo. 105 was not this case, but showed a 
different record entirely. 





Mauro §& Laughlin, for respondent. 


Biss, Judge, delivered the opinion of the court. 


The payee sues the indorser of a promissory note, and the 
defense is that the indorsement was made for the accommodation 
of the said payee, and not for that of the maker. The issue was 
submitted to the court, and judgment was given for the plaintiff. 
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The parties were the only witnesses, and they flatly contradicted 
each other ; the court judged of their credibility as the trial court 
or jury alone could do, and we are asked to reverse the judgment 
for alleged errors of law. 
First, the certificate of demand and protest was admitted in 
evidence, when it appeared that the note fell due on the 16th of 
May, 1852, but was protested on the day previous. This, it is 
claimed, was an error. But the day when it fell due was Sunday, 
and the demand and protest were made on Saturday, the 15th. 
Section 19 of the act concerning bills of exchange, etc. (Wagn. 
Stat. 217), was first enacted March 5, 1855 (Sess. Acts 1854-5, 
p- 167), was incorporated in the revision of that year, and has 
ever since been in force, It expressly provides that where the day 
of payment of a bond, bill or note shall be upon Sunday or other 
named holiday, its payment shall be deemed due on the day next 
before that shall not be one of such holidays. This statute, 
from the date of its enactment, cannot apply to the note under 
consideration ; yet so far as Sunday is concerned, and as applied 
to paper entitled to days of grace, it but embodies the law as it 
stood before. Where there were no days of grace it had been 
generally held that when the note, by its terms, became due upon 
Sunday, it was payable the following Monday. (Barrett v. 
Allen, 10 Ohio, 426; Avery v. Stewart, 2 Conn. 69.) But 
there never was any question that in ordinary commercial paper 
entitled to grace, if the last of the three days is Sunday or other 
great holiday, the holder should make demand upon the secular 
day next preceding, and, upon non-payment, should at once pro- 
test the paper. (1 Pars. Notes and Bills, 401, and cases cited 
in notes.) So the demand and protest in the case at bar was in 
strict accordance with the commercial law as well as with the stat- 
ute since enacted, and was so far properly admitted in evidence. 
Counsel in argument also claims that the certificate should 
not have been received because it had not been filed fifteen days 
before the day of trial, as required by section 50 of the chapter 
concerning evidence (Wagn. Stat. 598). But, saying nothing 
in relation to the force and effect of the section, there is no 
evidence that the certificate was not so filed; and no objection, 
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for that reason, was made to its introduction. If counsel objected 
to its use because it had not been placed on file, they should 
have distinctly said so at the time; and the general objection for 
‘* incompetency and irrelevancy ” is not sufficient. 

Trials are to be conducted in good faith, and objections of 
mere form are to be brought distinctly to the attention of the 
court, or they should be considered as waived. -The certificate 
itself is proper evidence, both competent and relevant, and we 
will not assume without evidence that formal requirements in 
regard to it were not complied with, especially when no objection 
in that regard was raised when it was offered. 

But it really makes no difference whether the protest was reg- 
ular or not, for if the defendant is liable at all it is as one of the 
makers of the note. He placed his name upon the back of it, 
and if the act was done to give the note credit with the payee, 
and before it was accepted by him in satisfaction of the debt due 
from the maker, he was a surety and not an indorser, unless he 
expressly stipulated that he should be held as indorser. 

Defendant claimed, and so testified, that he indorsed the note 
after delivery, and for the accommodation of the payee, but the 
court found that fact against him; and his counsel now insist 
that he can hold no other relation to the paper than as second 
indorser, and of course cannot be holden to the payee, who is, or 
is presumed to be, first. The New York authorities are cited in 
support of this position, without noting the fact that they are 
contrary to the decisions in nearly all the States, and especially 
contrary to the whole current of our own. The settled law in 
regard to this matter is that if the note be negotiable in form, 
and made so in fact by the indorsement of the payee, then all 
other indorsers, unless the contrary be stipulated, are held as 
such ; but if the note be non-negotiable, or be not indorsed by the 
payee, then, in the absence of an express agreement, the original 
indorsers are to be treated as makers. (Powell v. Thomas, 7 
Mo. 440; Western Boatmen’s Benevolent Association v. Wolff, 
45 Mo. 104; Schmidt v. Schmaelter, zd: 502; Lewis v. Harvey, 
18 Mo. 74.) Nor is this inconsistent with MeNeilly v. Patchin, 
23 Mo. 40, the doctrine of which case is recognized in McCune 
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vy. Belt, 45 Mo. 174, and in Stillwell v. How, 46 Mo. 589. In 
these latter cases the paper was strictly commercial, was indorsed 
by the payee, and the accommodation indorsers were held as such 
in the order of their indorsements. The distinction is plain. In 
the absence of any express understanding as to the purport of the 
contract, it must be inferred from the nature of the transaction. 
A blank indorsement is an authority to fill the blank with matter 
consistent. with and indicated by the act. 

Subsequent indorsers of negotiable paper have a right to treat 
it as indorsed to them successively, and so fill up the blanks, for 
such is the actual relation of the parties to a bill or note when 
regularly negotiated; and it is fair to presume that parties 
intended to bind themselves in accordance with the relation 
assumed. But it would be nonsense to fill up a blank with an 
order to pay an indorsee, over the name of one to whom the 
paper had not been indorsed, and who had no right to make such 
an order. 

The appearance of the note, unexplained, would exonerate the 
defendant, for it shows an erased indorsement by the plaintiff, 
who is payee. But he testified that he made this indorsement 
after he had accepted the note with the name of the defendant 
upon it, and for the purpose of collection merely, and that after 
protest it was returned to him and he erased his name. [If this 
statement be true— and the court must have so found it— he did 
not indorse to defendant, and the latter is not a second indorser. 
But counsel insist that the apparent relation of the parties to the 
paper cannot be explained ; that it would be admitting parol evi- 
dence to contradict a written instrument. But explanation is not 
necessarily contradiction. The parties’? names are seen upon the 
paper ; when, for what purpose, and for whose benefit were they 
placed there ? 

Speaking of the nature of the undertaking assumed by the 
indorsement, the Supreme Court of Indiana (Vore v. Hunt, 18 
Ind. 557) says: ‘‘It is taken for granted that some kind of 
liability was intended. If the liability intended were written out 
upon the note, that of course would govern. But it not being 
written out, thereby leaving it uncertain whether the liability of 
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indorser, guarantor or maker was intended, the law permits parol 
proof to show what was the real intention of the parties, and will 
hold them responsible accordingly.”” No other idea has ever 
been entertained or doctrine held; and when a name is placed 
upon a note in blank, it is competent to explain the intention and 
purpose of him who placed it there; and thus it was proper for 
the court to hear evidence and decide whether the defendant wrote 
his name upon the back of this note before delivery, and as surety 
for the maker, or whether he was an indorsee. And so the 
indorsement by the plaintiff can be explained. It can be shown, 
notwithstanding the appearance, that he indorsed it to the bank 
for collection, and not to defendant; and if so, it is good in his 
hands as though his name had never been placed upon it. This 
parol evidence contradicts nothing. The law only implies a par- 
ticular undertaking in the absence of an actual one; and where 
the latter is shown there is no room for the former. 

Some other points are raised, but I find no error in the rulings 
of the court. The judgment will therefore be affirmed. Judge 


Currier concurs ; Judge Wagner absent. 


& 
> 





Wuu1am L. Gatewoop, Plaintiff in Error, ». Wm11am Boxton, 
Defendant in Error. 


1. Partnership, what constitutes — Equity — Judgment affirmed.— A. brought 
an action in equity against B. to wind up an alleged partnership. There was 
no written agreement between them. A. testified that they were partners, 
and B. denied it. Nothing was paid by A. It was known for two years to 
A. that B. denied the partnership right claimed by him, but he nevertheless 
allowed the whole matter to sleep until B. had left the State. It was shown 
that the parties were operating together in some way as to the subject-matter 
of the alleged partnership; that B. rendered some service in the matter, and 
A. offered to make compensation for it. Held, that in such a case the burden 
of proving the partnership was on the plaintiff, and the evidence recited was 
not sufficient to establish it. 


Error to Sixth District Court. 
Reese, Allen §& Reese, for plaintiff in error. 


Hendersun §& Dyer, for defendant in error. 
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CurRIER, Judge, delivered the opinion of the court. 


The issue in this cause tried in the Circuit Court was whether, 
in the month of February or March, 1862, the plaintiff and 
defendant ‘‘ entered into a copartnership for the purpose of bid- 
ding for and carrying the mails of the United States, according 
to the laws of Congress and the regulations of the Post Office 
Department.”? This is averred in the petition and denied by the 
answer. But it is neither averred nor proved that the parties ever, 
in fact, engaged in the business of carrying the mails; and the 
plaintiff’s evidence negatives the allegation that a partnership 
was formedor agreed on between him and the defendant for that 
purpose. The alleged object and purpose of the supposed part- 
nership is thoroughly disproved by the plaintiff himself. It 
appears from his testimony that a partnership was agreed on 
between him and the defendant, not for the purpose of carrying 
the mails, but for the purpose of dealing in mail contracts, which 
is quite another thing. He testifies that he and the defendant 
made an arrangement to bid for contracts together, with a view 
to sub-letting them to other parties, so as to make a profit by the 
transaction. He says ‘‘all the (mail) routes were to be sub-let 
to other parties, and the profit would be the difference between 
our bids and the prices at which we were to let them to other 
parties.”? The anticipated profits of the business, therefore, were 
not looked for as the result of the execution of mail contracts, 
but from sub-letting them —a sort of speculation. 

Whether the parties became partners in the speculation is the 
point contested. The plaintiff testifies that they did, and the 
defendant denies it; and they were the only persons having any 
actual knowledge of the matter. The arrangement, whatever it 
was, was oral, private, and known only to themselves. Nothing 
was paid by the plaintiff, and nothing was reduced to writing. 
It was known to the plaintiff that prior to July, 1862, the defend- 
ant recognized none of the partnership rights now claimed by 
him. He nevertheless allowed the whole matter to sleep for two 
years and more, and until the defendant had left the State, when 
this suit was commenced by attachment. In this state of the 
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proof —and the onus is upon the plaintiff — it cannot be con- 
sidered that the alleged partnership is shown to have had any 
existence. 

There were but two other witnesses, Reynolds and Mosely. 
Their testimony tends to show that the parties were in some way 
operating together on the subject of mail contracts, but in what 
relation, whether as partners or not, they do not say. That the 
defendant rendered service in the shaping of bids — and that 
seems to have been about the extent of his employment — is not 
a matter in dispute. The plaintiff recognized that service and 
offered to make compensation for it. But that proves nothing as 
to the fact of the supposed partnership; least of all, that the 
parties were partners in prosecuting the business of transporting 
the mails ; and that is what the petition avers. 

The judge of the Circuit Court, sitting not as a jury, but asa 
chancellor, found against the plaintiff. Its judgment was affirmed 
in the District Court, and I am not prepared to say that the 
judgment ought to be disturbed. 

This is a proceeding in equity to wind up an alleged partner- 
ship and apportion the profits. It is not necessary, therefore, to 
consider the instructions. They settle nothing. 

Upon the whole, I am inclined to think the judgment should 
be affirmed. The other judges concur. 





Frank ANCELL, Appellant, v. Tae Crry or Carr GriraRDEAU 
et al., Respondents. 


|. Practice, civil—Appeal—Motion for new trial not necessary when the error 
complained of appears on the face of the record.—When the error complained 
of is not shown by a bill of exceptions, but appears on the face of the record 
proper, no motion for a new trial is necessary. 

2. Practice, civil — Pleading— Demurrer by all of several defendants, when 
the petition shows a good cause of action against some, should be overruled 
as to them.— When a petition against several defendants shows a good cause 
of action against some of them, it should be overruled as to them, although 
sustained as to the others. 
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Appeal from Second District Court. 


L. Brown, Jr., for appellant. 


I. No motion in the Circuit Court for a new trial was required, 
for it is never allowed to urge, in a motion in arrest, the same 
matters passed upon by the demurrer. (7 Mo. 298.) Would 
not the same reason dispense with a motion for a new trial? A 
demurrer is the pleading of a defendant, made so by statute, 
and is therefore a part of the record proper; and from a final 
judgment on a demurrer an appeal will lie, without either a 
motion in arrest or for new trial. (Leimer v. Pacific R.R., 26 
Mo. 27.) 

Il. The demurrer is too large. If the city of Cape Girardeau 
is in fact not a proper party to this action, the city of Cape Gir- 
ardeau only could object. As it does not injure defendants Moore 
and Whitmore, they cannot complain. (Bank v. Young, 35 Mo. 
872; Ashley v. Winston, 26 Mo. 213 ; 28 Mo. 138.) 

Ill. If the city of Cape Girardeau directed the trespass com- 
plained of, or assented to it after it was committed for their 
benefit, they are legally liable; and this is a fact to be proved like 
any other fact. Without this, however, the plaintiff could not 
recover against the city. (McManus v. Lee, 43 Mo. 208; 41 
Mo. 484. ) 


Shepherd & Green, for respondents. 
CurRIER, Judge, delivered the opinion of the court. 


The plaintiff sues to recover damages for an alleged false 
imprisonment. The defendants joined in a demurrer to the peti- 
tion. ‘The demurrer was sustained, and judgment was entered 
in favor of all the defendants. The plaintiff thereupon took his 
appeal without moving for a new trial. 

1. The error complained of in the proceedings of the Circuit 
Court is not shown by a bill of exceptions, but appears upon the 
face of the record proper. In such cases no motion for a new 
trial is necessary. (Hann. & St. Jo. R.R. Co. v. Mahoney, 42 
Mo. 467.) 
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2. The demurrer was based upon the theory that the petition 
showed no cause of action against the city of Cape Girardeau, 
and that the city, therefore, was not a necessary party to the suit. 

That a good cause of action is alleged against two of the 
defendants is not questioned. (Eddy v. Beach, 7 Abbott’s Pr. 
17; Shaw v. Jaynes, 4 How. Pr. 119.) 

A good cause of action being shown against two of the defend- 
ants, the demurrer should have been overruled as to them, although 
sustained as to the other defendant. The case seems to fall fully 
within the principle of the decision in Bank of the State of Mis- 
souri v. Young’s Adm’r, 85 Mo. 371, where it was held that the 
judgment was erroneously entered in favor of both defendants, 
since the petition showed a good cause of action against one of 
them. The defendants had demurred jointly, and the demurrer 
was sustained as to both, and judgment entered accordingly in 
favor of both. The judgment was reversed. It was suggested 
as a matter of practice that it would be better for parties so 
situated to demur separately. 

Judgment reversed and cause remanded. The other judges 
concur. 





JAMEs SHIELDS, Respondent, v. Mary F. Srmuuman anp ADA 
CuiFForRD, Appellants. 


1. Contracts — Bills and notes — Husband and wife — Survivorship.—W here 
certain promissory notes, given for rent of land which was the separate estate 
of a married woman, were made payable to the order of her husband and 
herself, they were not payable, therefore, to the husband alone, nor were the 
rents payable to him on the strength of such notes, as his wife’s appointee. 
But these notes were neither real estate nor personal chattels in possession, 
but choses in action, and the joint payee took them by survivorship. 

. Landlord and tenant — Judgment for rent in a suit for possession under 
the landlord and tenant act, proper even when it is not asked for.—Where 
a plaintiff complies with the statute (Wagn. Stat. 882, 3 83) and files the 
statement therein required, and dispenses with any form of prayer, he is 
entitled not only to a judgment for possession, but for rent also, and it is the 
duty of the justice to render such judgment. 
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8. Practice, civil — Justices’ courts — Appeals — Judgment in the appellate 
court for an amount exceeding the justice’s jurisdiction, improper.— On an 
appeal from the judgment of a justice of the peace, a judgment in the 
appellate court for an amount which, exclusive of interest, exceeds the juris- 
diction of a justice’s court, js not warranted. The judgment must be limited 
to an amount within the jurisdiction of the justice. 


Appeal from St. Louis Circuit Court. 


Ewing & Holliday, and Pattison, for appellants. 


I. The plaintiff did not leave the right of possession to the 
premises in controversy at the time of bringing this suit for 
possession. The only interest the plaintiff ever had in the prem- 
ises in controversy was in the right of his wife. A valid lease of 
the wife’s real estate, for any definite time, must necessarily have 
been made by both husband and wife. The joining of the hus- 
band and wife was essential to the full enjoyment by the husband 
of his marital interest in the property. This act of the wife, in 
giving him the full enjoyment of his estate in the property, did 
not thereby enlarge his estate and extend it beyond her death, to 
the end of the term. No such estate is known tothe law. (Hill 
v. Sanders, 2 Bing. 112.) | 

II. This suit was for possession alone, and not for rent. In 
proceedings under a landlord’s summons, prior to the taking effect 
of the General Statutes of 1865, no judgment could be rendered 
in this State for rent. It was necessary for the plaintiff, how- 
ever, even under the law of 1855, to state in his affidavit for the 
summons the exact amount of rent due, although he could only 
recover judgment for possession. (Vaughn v. Locke, 27 Mo. 
290.) The section of the General Statutes of 1865 (p. 741, 
§ 33) which gives the substance of what the plaintiff’s affidavit 
shall contain, is exactly similar to the section of the law of 1855 
(R. C. 1855, p. 1018, § 83). Section 35, Gen. Stat. 1865 (p. 
742), authorizes the justice not only to give judgment for pos- 
session, but ‘‘ also his debt for the amount of rent then due,” if 
that amount does not exceed the jurisdiction of the justice. The 
section then closes with this proviso: ‘* And provided further, 
that, if the plaintiff so elects, he may sue for possession alone, 
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without asking for a payment of the rent due.” If he does not 
elect to sue for possession alone, must he not, in the words of 
the act, ‘‘ ask for a payment of the rent due?”’ In this suit no 
payment for the rent due was asked. 


III. It was error in the Circuit Court to render judgment for 
an amount of rent greater than within the jurisdiction of a jus- 
tice. The jurisdiction of an appellate court, in cases that come 
up from a court of limited jurisdiction, is exactly co-extensive 
with that of the inferior court from which the appeal was taken. 
(Bridle v. Grau, 42 Mo. 359.) 


Cline, Jamison § Day, for respondent. 


I. This suit was properly instituted in the name of the hus- 
band, who was the surviving lessor. The rent was payable to 
him, and the term, after the death of his wife, inured to his ben- 
efit. (Gen. Stat. 1865, p. 741, §§ 29, 30, 32, 33.) 


II. The judgment entered by the justice should be for the 
possession of the leased property and the rent due, if it shall not 
exceed the jurisdiction of the justice. (R. C. 1855, p. 742, § 35; 
Ridgley v. Stillwell, 28 Mo. 400.) 


Ill. The premises belonged to Mrs. Shields, with full power 
to sell, lease, dispose of and appoint the use to whomsoever she 
saw fit. And by this lease, and the reservation of the rents to her 
husband for the term of two years, she made him her appointee, 
and appropriated the estate to his use and benefit for the full 
term of the lease. The notes being made payable to Shields and 
wife in law, made them payable to him alone, and no one else; 
and in no event could the remainder attach unti] the end of the 
lease, which was an appropriation of the estate to the husband— 
the end of the term. 


IV. The judgment was properly entered against Clifford and 
her sureties on the appeal bond. (Gen. Stat. 1865, p. 725, § 23.) 
The judgment of the justice was regular in so far as it awarded 
restitution of the premises and judgment for the rent of $200 
then due, that sum being within the jurisdiction of a justice of 
the peace, and the rent that accrued afterward was merely inci- 
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dent to the appeal; and the continued occupancy of the premises 
by the wrongful act of the defendant could in nowise oust the 
Circuit Court of its jurisdiction of the entire cause. 


CurriER, Judge, delivered the opinion of the court. 


This suit was commenced before a justice of the peace to 
recover possession of certain premises let by deed of lease by the 
plaintiff and his former wife to one of the defendants, for a term 
of two years, commencing May 15, 1867, and ending May 15, 
1869. The proceeding is founded upon the statute in relation to 
landlords and tenants (Gen. Stat. 1866, p. 741, §§ 33-5). 
The defense, in substance, is that the plaintiff’s interest in the 
premises, and the rents reserved by the lease, terminated prior to 
the accrual of the rent alleged to be in arrear, and that, conse- 
quently, no right of action has accrued to him to recover either 
the rents or possession of the leased premises. 

It appears that one Whittier held the legal title to the premises 
in question, in trust for the sole use and benefit of the plaintiff’s 
wife —the rents, issues and profits being subject to her control 
and disposition, apart from and independent of her husband. 
Mrs. Shields intermarried with the plaintiff subsequent to the 
execution of the deed vesting in Whittier the legal title to the 
property, in trust, as above stated. She died August 17, 1868, 
leaving the plaintiff surviving her. The rent, stated in the com- 
plaint to be in arrear, accrued between the 15th of September, 
1868, and the 15th of October of the same year, being two 
months, at $100 each. 

The deed of lease referred to, under which the rent is claimed 
to have accrued, was executed by Shields and wife subsequent to 
their intermarriage. The rent reserved was payable in monthly 
installments of $100 each, each month’s rent being embodied in 
a promissory note, signed by the lessee and payable to the order 
of the lessors, namely, ‘‘ Ellen M. and James Shields.” 

Mrs. Shields died without issue of the marriage, leaving as her 
only child and heir at law a daughter by a former husband; her 
whole estate thereupon descending immediately to this daughter, 
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including the rents reserved by the aforesaid lease, as the defend- 
ants claim. The plaintiff, however, insists that the rents belong 
to him as the appointee of his wife. His proposition is that the 
the notes, being made payable to him and his wife, in law, were 
made payable to him alone, and that the rents were thus appro- 
priated to his use by his wife’s appointment. 

I do not concur in that proposition. The appointment was not 
to the husband alone, but to the husband and wife jointly. The 
transaction evinces a purpose on the part of Mrs. Shields to 
appropriate the rents to her own use, as well as to the use of her 
husband. The property belonged to her as her separate estate, 
and she was empowered to dispose of it as she pleased. She 
joining her husband in the lease, granted to the lessee an estate 
for two years, reserving rent in the form of notes payable to the 
joint order of herself and husband. These notes were neither 
real estate nor personal chattels in possession, but choses in 
action, and the surviving joint payee took them by survivorship. 

‘* An executory contract,” says Robertson, J. (10 Bosw. 314), 
‘* by its mere form survives to the wife when made in her name 
or the joint names of herself and husband.”? The converse of 
this proposition must be equally true— that is, the contract will 
survive to the husband when he is the survivor. It has often been 
held that a promissory note, payable to husband and wife, will 
go to the latter, and not to the husband’s representatives, where 
the wife is ‘the survivor. (6 M. & W. 423; 5 Simons, 35; 16 
Mass. 432; 4 Verm. 336; Tyler on Inf. & Cov. 376 e¢ seg.) 
And so where the husband is the survivor, he must take in like 
manner. The title to these notes, then, vested in the plaintiff as 
the sole owner upon the death of Mrs. Shields, and not before; 
but that was sufficient for the purposes of this particular suit. 

Hill v. Sanders, 2 Bing. 112, cited by the defendants, is 
inapplicable to the present controversy. ‘In that case the rent was 
reserved to the husband and wife, and to the heirs of the latter. 
It was thus expressly provided that upon the death of the wife 
the rent should go to her heirs, and not to her husband. 

A recovery in this suit of the rent included in the notes, how- 
ever, is resisted upon the further ground that the plaintiff in his 
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complaint did not ask for a judgment for rent. That was” not 
necessary. 

The statute (§ 33) definitely prescribes what the complaint 
shall contain, and dispenses with any form of prayer. The 
plaintiff averred all that the statute required as a condition to the 
recovery of rent. It was the aim of the Legislature to disen- 
cumber these proceedings of all mere technicality. 

Again, the statute (§ 85) makes it the duty of the magistrate 
to render a judgment for rent, upon certain facts being made to 
appear, although the complaint asks no judgment of that char- 
acter. The complaint, as prescribed by the statute, contains no 
prayer for judgment. The judgment follows from the facts 
averred and proved, regardless of the formalities of the com- 
plaint. The. statute fixes that, declares what judgment shall be 
rendered, and, as already remarked, dispenses with a prayer for 
judgment. 

Under the act of 1855 (R. C. 1855, pp. 1016-17, §§ 33, 
35), no rent was recoverable, but that act is identical with the 
present enactment (Gen. Stat. 1865, pp. 741-42, §§ 33, 35) 
so far as the complaint and proofs are concerned— that is, a 
complaint and proofs which, under the former enactment, would 
entitle a party toa judgment for possession alone, under the latter 
enactment would entitle him to a judgment for the possession and 
also for the rent in arrear. The two acts differ in respect to the 
judgment to be rendered, and not in reference to the preliminary 
proceedings, except as will be presently considered. 

The latter enactment (§ 35) contains a final proviso as follows : 
** And provided further, that, if the plaintiff so elects, he may sue 
for possession alone, without asking for a payment of the rent 
due.” It is this proviso that introduces confusion and uncer- 
tainty. What was its object? Manifestly it was not intended 
to have the effect of withdrawing from the plaintiff any right 
secured to him by the other parts of the enactment. The proviso 
was clearly enacted in the interest of the landlord, and was 
intended to enlarge and not to restrict his rights. The purpose 
was thereby to secure to him a privilege not supposed to have 
been granted in the other parts of the act. It seems to have been 
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framed upon the theory that, as the act stood, a judgment for 
possession would bar the landlord’s right to sue for rent in 
another action, unless the first suit was so brought as to exclude 
the inference that it was intended to embrace rents as well as the 
question of possession. Hence it was enacted by the proviso 
that the landlord might, if he so elected, sue for the possession 
alone, without prejudice to his right to sue for rent in a subse- 
quent proceeding. That was the whole aim of the proviso, so 
far as I am able to discover its purpose. If it had been the 
intention of the Legislature to limit the right to recover rent to 
actions wherein the complaint should contain a prayer for a judg- 
ment for rent, it would have been very easy to have said so. A 
few apt words inserted in section 35 at the appropriate place 
would have made the whole matter clear and plain. To accom- 
plish that object there was no occasion to resort to this somewhat 
singularly phrased proviso. The proviso does not say that a 
party wishing to recover rent in his possessory action shall state 
the fact in his complaint. It says nothing of the kind. Under 
the statute the recovery of rent, if the action is sustainable at all, 
is a matter of course, unless the plaintiff elects to cut himself off 
from that recovery by his mode of suing. He may do that if he 
chooses, and sue for his rent in another action. That is what 
the proviso amounts to. 

But the amount of rent recoverable in the possessory suit 
cannot ‘‘ exceed the jurisdiction of a justice of the peace.” In 
the case at bar the justice rendered judgment for $200, being 
the amount of rent then due. The Circuit Court, upon appeal, 
however, and a trial de novo, rendered a judgment for $758.52, 
an amount greatly in excess of the jurisdiction of a justice of the 
peace. Sec. 41 of the landlord and tenant act (Gen. Stat. 1865, 
p- 743), and section 23, in regard to appeals from justices of the 
peace (Gen. Stat. 1865, p. 725), are referred to as warranting 
the judgment of the appellate court. The section last referred 
to (§ 23) authorizes the judgment against the surety upon the 
appeal bond as well as against the principals therein. That is 
the substance of it. It has no bearing upon the question respect- 
ing the amount for which the judgment may be rendered. The 
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other section (§ 41) merely provides in what way and upon what 
conditions a case may be taken by appeal from the justice’s court 
to the Circuit Court. That is the extent of it. It does not 
authorize the appellate court to render a judgment for an amount 
in excess of the justice’s jurisdiction. The excess of the judg- 
ment in this case was not the result of the accumulation of 
interest, or any other matter merely incidental to the original 
debt sued for. The judgment embraced five months’ rent not 
due when the suit was brought, and it will be remembered that 
this is not a proceeding under the forcible entry and detainer act. 
A judgment in excess of the justice’s jurisdiction was not war- 
ranted. 

Whether there was a forfeiture of the lease, and whether rent 
could be recovered by the plaintiff subsequent to the forfeiture, 
are questions that I do not deem it necessary to consider. The 
judgment must at least be limited to an amount within the 
jurisdiction of the justice. 

The judgment will be reversed and the cause remanded. The 
other judges concur. 





Joun Stupp ef al., Respondents, v. GEoraE Hotmes, Appellant. 


1. Practice, civil — Trials — Evidence, objections to should be made when the 
evidence is offered.— Objections made to a certain class of evidence, when 
no evidence for the other side was then before the court for its considera- 
tion, are properly overruled; and where, after such objection made and 
overruled, the other side offered such evidence, and no objection was made, 
the defendant has no ground of complaint from the overruling of such 
previous objection. 

2. Practice, civil — Parties — Minority, motion to set aside judgment on 
account of.— Defendant filed a motion for a new trial, accompanied by.an 
affidavit that he was under the age of twenty-one at the time he appeared and 
entered on his defense, and asked the court to set aside the judgment. Held, 
that the fact that the judgment was against an infant defendant must be shown. 
The statement that he was under twenty-one years of age when his appearance 
was entered did not show but that he might have litigated the case for a long 
time after he became of full age, and before the judgment was rendered 

against him; and the motion to set aside the judgment and grant a new trial 

was properly overruled. 
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Appeal from St. Louis Circuit Court. 


J. M. Holmes, for appellant. 


I. The parol evidence offered by plaintiffs, of the terms of the 
contract, was clearly inadmissible, there being no proof of the 
loss of the written contract, and no notice having been served on 
defendant to produce it. (Brewer v. Palmer, 3 Espin. 213; 
Strother v. Barr, 5 Bing. 186 ; Lewin v. Dille, 17 Mo. 64 ; Cockrill 
v. Kirkpatrick, 9 Mo. 697; 22 Mo. 168 ; 82 Mo. 833; Carr v. 
Carr, 36 Mo. 408; 2 Ohio, 349.) The admission of illegal 
testimony is, in general, ground for a new trial per se. (1 Gra- 
ham & Waterman on New Trials, 237-40, and cases cited; 
Marquand y. Webb, 16 Johns. 89; Osgood v. Manhattan Co., 
8 Cow. 12; 2 Hall, 40; 1 Chip. 314; Penfield v. Carpenter, 13 
Johns. 350; Irvine v. Cook, 15 Johns. 239; Haswell v. Bussing, 
10 Johns. 128.) 

II. The judgment was void because rendered against defend- 
ant, a minor appearing by attorney. (1) A judgment, like all 
judicial acts against an infant without the appointment of a 
guardian ad /item, is erroneous, and will be set aside on motion. 
(Powell v. Gott, 18 Mo. 458; Ez parte Toney, 11 Mo. 661; 
Rush v. Rush, 19 Mo. 441; Randalls v. Wilson, 24 Mo. 76; 
Thornton v. Thornton, 27 Mo. 302; Copeland v. Yoakum, 38 
Mo. 349; Townsend v. Cox, 45 Mo. 401, and cases cited; 
Mackey v. Gray, 2 Johns. 192; Alderman vy. Tirrell, 8 Johns. 
418; Bliss v. Rice, 9 Johns. 159; Gosling v. Acker, 25 Wend. 
639 ; Camp v. Bennett, 16 Wend. 48; Cruikshank v. Gardner, 
2 Hill, 83833; Maynard v. Downer, 13 Wend. 577; Arnold v. 
Sanford, 14 Johns. 417; Richard v. Walton, 12 Johns. 434; 
Castledean v. Mundy, 4 B. & A. 90.) (2) The oversight of 
defendant in not stating that he was under age at the time of 
judgment, is not material. The averment of infancy is well 
made by averring the party to be under age at the time of appear- 
ance. (1 Morrell’s Pr., 2d ed., 125, and cases cited.) The 
maxim that a given state of things having been proved, will be 
supposed’ to continue until the contrary be proved, will apply. 
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A. M. Gardner, for respondents. 


I. The parol proof of the terms of the alleged contract was 
introduced by the appellant himself. The record shows no ruling 
of the court on the admissibility or competency of the testimony 
to which defendant at the time excepted. The record does show 
that after defendant had offered proof tending to show the exist- 
ence of a written contract in the possession of plaintiffs, he 
objects to proof of its contents by parol. The point of that 
objection, made at that time, does not appear, especially as 
appellant did not pretend to have given plaintiffs notice to pro- 
duce it, and they having already produced what they (the plain- 
tiffs) contended was the only writing in the case. 

II. The question of infancy was never raised in the case, 
although the case was tried twice. Infancy was never even hinted 
at until the motion for a new trial was made. The record shows 
no evidence of that alleged fact now except that of the defend- 
ant ex parte appellant. Infancy is‘a fact to be pleaded. If 
set up as a defense, it must be put in issue. There could be no 
error on this ground, when it is not pretended the alleged fact 
was brought to the knowledge of the court until long after the 
judgment was rendered. 


CuRRIER, Judge, delivered the opinion of the court. 


This suit was brought to recover the balance of an account. 
The defendant filed a-set-off, and the controversy arises mainly 
upon that branch of the case. 

At the trial, the plaintiffs having given evidence in support of 
their claim, the defendant introduced evidence tending to show the 
existence of a contract between the parties embracing the subject 
of the suit. The defendant’s counsel thereupon objected to the 
introduction by the plaintiffs of parol evidence of the terms of the 
supposed contract. The objection was overruled, and the defend- 
ant excepted. This was the only objection taken to the intro- 
duction of evidence during the whole progress of the trial. It 
was made while the defendant was putting in his side of the case, 
and was consequently directed to no evidence then and at that 
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time submitted for the consideration of the court, on the part of 
the plaintiffs. 

The plaintiffs had previously closed their case, and evidence 
was being put in on behalf of the defendant. The trial proceeded, 
and the defendant, at considerable length and without restraint, 
put in parol evidence covering the whole controversy. The plain- 
tiffs’ evidence, in rebuttal, went in without objection. I fail to 
see that the defendant has any ground of complaint because of 
the ruling of the court upon the admissibility of evidence. No 
instructions were asked or given on either side, and the plaintiffs 
recovered. The defendant thereupon moved for a new trial, filing 
with his motion an affidavit to the effect that the defendant was 
an infant under the age of twenty-one years at the time he 
appeared and entered upon his defense. He appeared by attor- 
ney, and the court was asked to set aside the judgment. The 
motion was overruled. It is true that a judgment against an 
infant defendant, who appears by attorney, may be set aside on 
motion. (Powell v. Gott, 18 Mo. 459; Townsend v. Cox, 
45 Mo. 401.) But the fact that the judgment sought to be set 
aside was against an infant defendant thus appearing must be 
shown. These facts are not shown in the case before us. They 
are not even alleged in the motion. It is stated that he appeared 
by attorney, and that he was under twenty-one years of age when 
his appearance was entered. He first appeared November 4, 
1868. The judgment was not rendered till November 15, 1870, 
more than two years after defendant’s first appearance. For 
aught the record shows, he may have litigated the case for two 
years after he came of full age, and before the judgment was 
rendered against him. In a word, it is not pretended that the 
judgment was rendered against a party who was an infant at the 
date of its rendition. 

The judgment will be affirmed. The other judges concur. 





MARCH TERM, 1871. 





The State of Missouri v. Holden. 





THe State oF Missouri, Appellant, v. Pam Hopen, 
Respondent. 


. Practice, criminal — Perjury — Indictment for, must show what — Materi- 
ality of testimony.— Every indictment must contain sufficient allegations to 
show upon its face that an offense was committed; and in charging perjury 
it is essential to show that the oath was taken in a material matter. Its 
materiality must appear from facts set forth in the pleading, and it is not 
sufficient simply to say that it was material to the issues, without advising 
the court what those issues were, or what questions arose under them, that it 
may be seen whether the testimony was material or not. 


Appeal from Scott County Circuit Court. 


A. J. Baker, Attorney-General, Z. H. Davis and L. Brown, 
for appellant. 


I. The allegation of false swearing against the defendant in 
the indictment is not too general and indefinite. It is stated with 
sufficient certainty and particularity. It states that the ‘‘ evi- 
dence was material to the issue at said trial.”? This is sufficient, 
and it is not necessary to show how it was material. Neither is 
it necessary that the record should show that the false oath was 
material. (Whart. Crim. Law, § 2263; Campbell v. People, 8 
Wend. 636.) If the allegation had been so framed as to have 
implied materiality only, it would be sufficient. (Whart. Crim. 
Law, § 2263 ; 1 Tenn. 69; 5 Tenn. 318; Campbell v. People, 
supra, and cases cited; Hinch v. State, 2 Mo. 158.) It is not 
necessary to allege all the circumstances which go to make such 
materiality. (State v. Mumford, 1 Dev. 519.) 

Il. It is a rule of pleading that inferences and conclusions of 
the law, or matters of which judicial notice must be taken, need 
not be averred. (Gen. Stat. 1865, p. 661, § 39.) And it is 
not necessary, in indictments of this nature, to set forth any 
part of the record, proceeding or process. (Gen. Stat. 1865, 
p- 800, § 7.) 

Ill. ‘‘No indictment shall be deemed invalid, nor shall the 
trial * * * be stayed * * or in any manner affected 
* * * for any defect or imperfection which does not tend to 
the prejudice of the substantial rights of the defendants upon the 
merits.” (Gen. Stat. 1865, p. 841, § 27.) 
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Houck, Waterbury § Collier, for respondent. 


It is necessary, in order to constitute the crime of perjury, that 
the false testimony should have reference and application to some 
material issue or inquiry, in order to be itself material matter. 
(State v. Bailey, 834 Mo. 852; Hinch v. State, 2 Mo. 159.) 
It nowhere appears in the indictment that upon ‘‘a certain trial 
it became and was a material question,” etc., which averment is 
required by the law. (Whart. Crim. Law, § 2263, and note; 
Whart. Crim. Prac. 577.) 


Buss, Judge, delivered the opinion of the court. 


The indictment charges that in a certain action, etc., giving 
the court and parties, ‘‘ certain issues were therein joined in said 
court between said parties, and said issues came on to be tried, 
* * * and that, upon said trial, the said Philip Holden was 
duly sworn as a witness by the clerk of said court (said clerk 
then and there having competent authority to administer said 
oath), to speak the truth, the whole truth, and nothing but the 
truth in the said cause, touching the matters then and there in 
issue on said trial; that thereupon the said Holden did swear and 
testify in substance .as follows: [giving the testimony]; that 
said evidence was material to the issues at said trial,” etc. Then 
follow other proper averments, but none other are made in 
relation to the materiality of the testimony, and no facts are 
stated showing such materiality. The indictment was quashed, 
and the State appeals. 

The indictment is radically defective. There is no general 
allegation that it became material to establish certain facts, or 
that certain material questions arose upon the trial; nor is. the 
suit or its issues sufficiently described to enable us to judge of 
the character of the testimony. Its materiality must appear 
from facts set forth in the pleading, and it is not sufficient 
simply to say that it was material. If the pleader had stated 
what question arose, or what was necessary to be proved upon the 
trial of the case, the court would be enabled to see whether the 
testimony alleged to have beep falsely given was material or not. 
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As it is, we have only the opinion of the pleader without knowing 
upon what he bases it. It was formerly deemed necessary to set 
out in detail the proceeding in theprogressof which the perjury 
was charged to have been committed, but it has long been held to 
be sufficient to state generally the materiality of the question 
raised by the issues concerning which the testimony of the 
accused was given, or the materiality of the affidavit which he 
made. Thus, if he is charged with perjury in testifying upon the 
stand, the indictment, after naming the cause, the court in which 
it was being tried, the taking the oath and the authority of the 
person who administers it, should allege that upon said trial it 
became material to inquire whether, etc., or certain questions 
became and were material in substance as follows, etc., stating 
what the inquiries or questions were ; and then, when the alleged 
false testimony is set out, it can be seen whether it bears upon 
the material questions. If so, so far as this point is concerned, 
the indictment charges an offense ; otherwise not. {Whart. Crim. 
Prac., 2d ed., 577, note e; 2 Chit. Crim. Law, 307.) 

Our statute dispenses with~ certain formalitieg in criminal 
pleading, but not with substance, and every indictment must 
contain sufficient allegations to show upon its face that an offense 
has been committed; and in charging perjury it is essential to 
show that the oath was taken in a material matter. Unless the 
necessary preliminary averments are made by way of inducement, 
assignment of perjury is unintelligible ; and it is not sufficient to 
say, after setting forth the testimony alleged to be false, ‘‘ that 
this evidence was material to the issues,” without advising the 
court what those issues were, or what questions arose under them, 
that it might be seen whether the testimony was material or not. 

None of the authorities cited by counsel justify this form of 
indictment, and no precedent can be found that gives it any 
countenance. The pleader has confounded the sufficiency of a 
general allegation of the materiality of the questions raised by 
the issues concerning which the perjury is charged, with that of a 
simple statement that the testimony charged as false was material. 
He may have been misled by a rather loose remark in 2 Whart. 
Crim. Law, § 2263, 5th ed., that ‘it is sufficient to charge 
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generally that the false oath was material upon the trial of the 
issue upon which it was taken,” etc. The author does not intend 
to sustain an averment like the one under consideration, nor do 
the authorities to which he refers sustain it. In The State v. 
Mumford, 1 Dev. 519, there was a regular preliminary averment 
of the materiality of the question concerning which the oath was 
taken, without going into particulars, upon which Taylor, C. J., 
remarks: ‘‘It is laid down as a rule, which I find nowhere con- 
troverted, that it should appear on the face of the indictment that 
the oath taken was material to the question depending, not by 
setting forth the circumstances which render it so in describing 
the proceedings of a former trial, but by a general allegation 
that the particular question became material.”” And Russell (2 
Russ. Crimes, 639), to whom reference is also made, says: ‘* It 
seems to be fully settled that either it must appear upon the 
indictment that the matter in respect of which the perjury is 
assigned was material, or it must be expressly alleged to have 
been so.” 


Judgment affirmed. The other judges concur. 





Epwarp C. Kener, Respondent, v. Mary B. SicHier snp 
THEoporE J. Bucuots et al., Appellants. 


1. Equity —Fraudulent conveyances — Sufficiency of consideration.—A., being 
the owner of certain land which he occupied jointly with B., sold said land 
in 1861 to ©. for $2,500, and received C.’s notes for the purchase money, 
secured by deed of trust on the property. On the 12th of February, 1866, some 
three or four days before a judgment of $1,200 was rendered against him, A., 
notwithstanding the conveyance to C., executed a lease of the land to B. for 
six years, at a rent of $1,200 for the term, the receiptof which was acknowl- 
edged the same day. On the 5th of July, 1866, A. purchased in the name of 
B. twenty acres of ground from D. and his wife and her trustee, for a nomi- 
nal consideration of $2,300, and, in connection with this purchase, transferred 
the notes and deed of trust from C., then amounting to some $3,000, to D. or 
his wife, by her trustee. D. and his wife, in addition to the conveyance of the 
land, paid $500 cash, and the half-interest in a growing crop of tobacco on the 
premises, that interest being valued at $450. At the same time the lease above 
mentioned from A. to B. was turned over to D. and his wife, or one of them. 
D. subsequently enforced the payment of ©.’s note by sale under the deed of 
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trust, and purchased the property for himself. Held, that the assignment 
of the notes and dced of trust must be regarded as the consideration paid 
for the twenty acres; that the lease assigned, being from one who had no 
title to the property leased, was of no value, and could not constitute a 
good consideration for such purchase, and therefore the consideration passed 
from A.; and under such circumstances the land so purchased in B.’s name 
will be held to be vested in B. as a secret trustee for A., and to be liable to 
the demands of A.’s creditors. 


Appeal from St. Louis Circuit Court. 


Stewart & Wieting, for appellants. 
Lackland, Martin § Lackland, for respondent. 


CurriER, Judge, delivered the opinion of the court. 


This is a proceeding, by petition in equity, to divest the 
defendant, Mary B. Sichler, of title to the premises described in 
the petition, and to vest the same in the plaintiff. According to 
the averments of the petition, the premises were purchased and 
paid for by defendant Buchols, the title being vested in the other 


defendant, as Buchols’ secret trustee, in order to shield them from 
seizure by the latter’s creditors. It is further averred that Mrs. 
Sichler was privy to the transaction and acquainted with the 
motives that inspired it. These averments are traversed by the 
answer, and the issue is thus presented whether the consideration 
of the purchase moved from Buchols or Mrs. Sichler. If the 
property was conveyed to the latter upon a consideration moving 
from the former, it is not contended that Mrs. Sichler can hold 
it against Buchols’ creditors. The decisive inquiry, then, is, 
from whom did the consideration of the purchase proceed ? 

The premises, consisting of twenty acres of land and certain 
improvements, situated in St. Louis county, some twelve miles 
from the city, were conveyed to Mrs. Sichler by Edward W. 
Rice and wife, Mrs. Rice’s trustee joining in the deed. The deed 
bears date July 5, 1867, and recites a consideration of $2,300. 
Buchols and Mrs. Sichler, soon after the purchase, went into 
possession of the property, and have occupied it ever since, 
Buchols cultivating the ground upon shares, as he claims. It 
appears that the parties, Buchols and Mrs. Sichler, although 
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unmarried, have occupied the same house together since 1864; 
first a house of Buchols’, on Summit avenue, in St. Louis, and 
afterward, and since July, 1866, the house on the premises in 
question, Mrs. Sichler being the ostensible housekeeper. Such 
was the relation which the defendants bore to each other during the : 
period mentioned above. In 1861 Buchols conveyed his Summit , 
avenue property to one Sherer. The consideration recited in the - 
deed was $2,500. Sherer gave his notes for the purchase money, 
one for $300 and one for $2,200, and secured them by deed of 
trust upon the same property. The notes were payable in one and 
two years from date, with interest after maturity. Notwithstanding © 
the conveyance, Buchols retained possession of the property, and 
on the 12th of February, 1866, some three or four days before a 
" judgment for about $1,200 was rendered against him, executed a 
lease of it to Mrs. Sichler for a term of six years, upon a reser- 
vation of rent,for the term,of $1,200, the lease reciting the receipt 
aud payment of the rent at the date of its execution. The title 
to the leased premises, it will be borne in mind, was not in ’ 
Buchols, the lessor, but in his grantee, Sherer; and it does not 4 
appear that Sherer had authorized the leasing. As the matter 
stood, no title passed by the lease. However, Buchols and Mrs. 
Sichler continued to occupy the property without any apparent 
change in their relations to it till they changed their residence 
and took possession of the premises now in dispute. The pur- 
chase of these premises — that is, the twenty acres acquired from 
Mr. and Mrs. Rice — was negotiated by Buchols. He managed 
the whole transaction, and, in connection with it, transferred the 
Sherer deed of trust notes, then amounting, with interest, to some 
$3,000, to one of the Rices. The Rices, in addition to the con- 
veyance of the twenty acres, paid $500 cash, and Rice trans- 
ferred his half-interest in a crop of tobacco then growing upon 
the premises. His interest in the tobacco, according to Buchols’ 
statement, was valued at $450. The plaintiff’s theory is that 
the cash, tobacco and twenty acres constituted the arranged equiv- 
alent for the deed of trust notes; in other words, that the notes 
paid for the land, the cash and tobacco meeting the difference 
between the value of the land and notes. This theory is con- 
sistent with the established facts of the case. 
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But it appears that the lease — Buchols’ lease to Mrs. Sichler 
—was turned over to the Rices, or to one of them; and the 
defendants insist that the lease, and not the notes, paid for the 
land; and so Rice and Buchols swear. In order to give plausi- 
bility to this view, Rice seeks to depreciate the value of the land 
conveyed to Mrs. Sichler. He represents the $2,300, recited as 
the consideration of the deed, as being an exaggerated statement 
of its true consideration, inserted with a view to enhance the price 
of lands in that locality. This has the appearance of an after- 
thought, and deserves but little consideration. Whether the land 
was actually worth less or more than $2,300, it was doubtless 
reckoned in the transaction at that sum. In the transaction, what 
was there on the other side to balance it? The defendants say 
the lease. But the lease was executed by a party having no 
show of title. Rice was engaged in the real estate business, and 
must be supposed to be acquainted with titles, and to understand 
the value of a lease granted by a party having no title. Did he 
advise his wife—and he washer agent in the transaction — to 
part with her twenty acres of valuable land, lying within twelve 
miles of the ‘city of St. Louis, for such a lease? I cannot credit 
it. The lease cut so unimportant a figure in the arrangement 
that it was not even formally assigned. It was merely trans- 
ferred by delivery. If Rice’s statements are worthy of credit, 
there can be no doubt about the agricultural value of the land 
conveyed. He valued the growing crop of tobacco at from $250 
to $300 an acre. Twenty acres of land within twelve miles of the 
city of St. Louis, of such capabilities, ought to be well worth the 
$2,300. Besides, it appeared that there were improvements on 
the property. 

In order to reverse the decree of the court below, it must be 
found that Rice, a real estate dealer, advised the sale of the 
twenty acres of valuable lands above described, with the improve- 
ments thereon, for a lease granted by a party who had no color 
of title — the value of the fee of the estate covered by the lease 
not exceeling some $3,500, and the pretended lease having less 
than six years to run. Besides, Rice testifies that he knew all 
about the state of the title; that the lease was made after Buchols’ 
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sale to Sherer, and after Sherer’s deed of trust back to Buchols. 
He further testifies that shortly after the purchase of the deed of 
trust notes he advertised and sold the property under the deed of 
trust, and bought it in for $3,350, thus concentrating in himself 
the entire title. What became of his wife’s leasehold interest, 
for which it is pretended she conveyed her twenty acres of valu- 
able tobacco lands? The pretense that the lease was received 
and accepted by the Rices as the consideration for the conveyance 
of the twenty acres, is too bald and unsustained to deserve 
further consideration. The claim that Rice bought the deed of 
trust notes for $500 cash and his half-interest in the growing 
crop of tobacco, will not bear examination. The notion that 
Buchols parted with his notes, and so with his control over the 
Summit avenue property, for $500 and an interest in a tobacco 
crop valued at $450, is wholly against the probabilities of human 
couduet. The notes were fairly secured, and amounted to about 
$3,000. We are asked to believe that Buchols sold them for 
$950 — $500 cash, and the balance in a tobacco crop that proved 
to be of no great value. It is asking too much, and more than 
can be granted. My conclusion upon the whole case is that 
Buchols bought the land ; that his property paid for it, and that 
the title was vested in his associate for fraudulent purposes — 
that is, to soreen it from his creditors. 
The judgment will be affirmed. The other judges concur. 





ARCHIBALD W. Ripines, Respondent, v. Witt1aM Hatt ef ai., 
Appellants. 


1. Pacific Railroad — County subscription — Ownership of stock.— By the act 
incorporating the Pacific Railroad (Sess. Acts 1849, p. 222, 3 14) the respec- 
tive counties in which the railroad should be located were authorized to sub- 
scribe for the stock of the company and invest the funds of the county therein. 
The stock was to be held, owned and treated as county property, and the 
stock subscribed by each county belonged to and is owned by the county, 
unless its title has been divested by acts and transactions subsequent to the 
original subscription. 

2. Pacific Railroad — County subscriptions — Special taxes — Construction of 

statute.— Section 80 of the act of February, 1853, authorizing the formation 
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of railroad associations (Sess. Acts 1853, p. 121), has in view subscriptions 
made after the passage of said act—not subscriptions made prior thereto. 
Section 33 of that act, which authorizes the levy of a special tax to pay 
the interest on bonds theretofore issued, and provide a sinking fund tc 
pay the principal, grants no stock rights to individual tax-payers. The 
stock subscribed prior to the passage of this act, under the authority of 
section 14 of the act of 1849 (Sess. Acts 1849, p. 222), belonged to the 
county subscribing it and contracting to pay for it, notwithstanding it may 
have been paid for by the proceeds of special taxes levied under section 33 of 
the act of 1853, above quoted. 


“Appeal from St. Louis Circuit Court. 


Nickerson and Leighton, for appellants. 


The act to incorporate the Pacific Railroad, approved Mareh 
12, 1849, did not give the County Court of Johnson county the 
power to levy a special tax to pay the bonds issued by the court 
to pay its subscription of $100,000, made September 18, 1851, 
or to pay the $50,000 which was subscribed on the 12th day of 
November, 1853. Section 14 of the above act, which is supposed 
to confer the power, merely gives the County Court the power to 
invest the funds of the county in the stock of the company. Sec- 
tion 14 also provides for the issuing of bonds of such county to 
raise funds to pay for the stoek thus described; but nowhero 
in the section, or in the whole act, is the power given to levy a 
special tax to pay either of the subscriptions. The mere existence 
of the uct of 1853 shows that it was a remedial act passed to 
confer the power on the County Court to levy a special tax in 
order to meet the installments coming due on subscriptions which 
the several County Courts had made prior to the passage of the 
act of 1853 (Sess. Acts 1853, p. 121, § 33). Nothing was done 
under the act of 1849; everything was done under the act of 
1853. No step was taken to levy a special tax until 1854, and 
the bonds for the $100,000 were not issued until January, 1857; 
and they bear upon their face the words ‘‘ to be paid by special 
tax, according to the rate of tax-payers of Johnson county.” 
Section 30 of the act of 1853 makes provision not only for all 
future subscriptions to be made and paid for, but also all sub- 
scriptions ‘‘ heretofore made’’”— that is, made under the former 
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law —to the capital stock of any railroad, and provides for the 
levy of a special tax to pay the principal and interest on the 
bonds issued by the court to pay such subscription ; and the con- 
clusion is that, when so paid by special tax, the persons who pay 
the special tax shall become owners of the stock by complying 
with the provisions of the law (Sess. Acts 1853, p. 136, §§ 30, 
81); that, under the act of incorporation of 1849, the County 
Court could only use the proceeds from the internal improvement 
fund, and swamp land and other funds of the county, to pay off 
the subscriptions made prior to the act of 1858. The act of 1853 
was passed to empower the County Court by special tax to meet 
the installments due when its own funds failed (Sess. Acts 1853, 
p- 137, § 32); so that all the stock that was paid for out of the 
county’s own funds would be owned by the county as a county, 
ani all the stock paid for by the proceeds of the levy of the 
special tax would be held by the County Court, under the act of 
1858, in trust for the persons paying the special tax. (Sess. 


Acts 1853, p. 186, § 81.) 


_S. M. Holliday, and Sharp § Broadhead, for respondent. 


Section 14 of the act of March 12, 1849 (Sess. Acts 1849, 
p- 219), authorizes County Courts of counties through which the 
Pacific Railroad might be located, to subscribe to the stock of 
that company, and to invest the funds of the county in such 
stock; to issue bonds of the counties to raise funds to pay the 
stock subscribed, and take proper steps to protect the county’s 
interest and credit, and appoint agents of the county to represent 
it, vote for it, and receive its dividends, ete. The act of March, 
1849, is clear and not susceptible of misconstruction. It makes 
the county the owner of the stock subscribed for under it 
Whether that stock is paid for by funds of the county on hand, 
when it is purchased or raised afterward by taxation or by sale of 
the county bonds, or how the bonds are eventually paid, make no 
difference ; the law only provides for the county being the stock- 
holder, and no law looking to any other had any existence. The 
‘fact to authorize the formation of railroad associations and to 
regulate the same,” approved February 24, 1853 (Sess. Acts 
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1853, p. 121, §§ 29-32; zd. 135-7), relates to and provides 
for subscriptions thereafter to be made by counties, etc. As to 
the Pacific Railroad and counties through which it was located, 
the law of 1849, under which the subscription was made, gave 
ample power. It made it a county debt, and the stock county 
property, to be paid for out of the treasury — out of its general 
funds — as any other county debt; no account kept of who paid 
the money into the treasury, except as in any other matter of 
taxation, and no idea of any individual owning the stock. This 
general law of 1853 for the first time looks to a special tax for 
subscriptions under it, constituting a separate fund from the 
general fund of the county, and provides that for subscriptions 
thereunder, and special taxes paid therefor, the tax-payers may 
get stock by getting transfers thereof from the county. After 
fully providing as to future subscriptions, the act provides that 
any county which had theretofore subscribed to the capital stock 
of any railroad, should be entitled to the privileges and subject 
to the liabilities of any other stockholder. Not a word is said of 
divesting the county of its title and giving it te a class of indi- 
viduals who might pay as much as $100 of tax; but the title is 
expressly left in the county, where it was when and before that 
law was passed. The counties are to continue to have and hold 
their stock theretofore acquired and owned, and be subject to 
just the same liabilities and have just the rights of any other 
stockholder. 








CurriER, Judge, delivered the opinion of the court. 


September 18, 1851, the county of Johnson subscribed for 
$100,000 of the stock of the Pacific Railroad, to be paid for 
according to the subscription contract, in six per cent. county 
bonds at ten, fifteen and twenty years. No bonds of that 
particular description were issued ; but the County Court, in lieu 
of these, in December, 1865, issued to the railroad company 
seven per cent. county bonds, payable in equal installments in 
five, six, seven, eight and nine years. 

By a subsequent arrangement between the county and the 
railroad, $47,000 of the bonds were surrendered to the county 
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for cancellation, and a corresponding amount of the stock sub- 
scription was released to the railroad, leaving but $53,000 of the 
stock to be issued, and a like amount of the bonds to be paid. 
These bonds have since been taken up and satisfied with the 
proceeds of special taxes levied and collected by the county for 
that purpose; receipts for the money paid in settlement of the 
taxes being issued to the tax-payers for the amounts paid by them 
respectively. 

Notwithstanding the payment of the bonds, it appears that the 
stock has never been issued to the county, or to any one else, the 
railroad company being in doubt as to the title of the respective 
claimants. 

The relator claims the stock in virtue of a purchase of it from 
the county, while the defendants, Hall and Jones, claim in virtue 
of tax receipts held by them. The real contest, therefore, is 
between the title of the county and the title of the tax-payers, 
the result depending upon the construction to be given to the 
different statutes which are supposed to have a bearing upon the 
question. 

By the act incorporating the Pacific Railroad (Sess. Acts 1849, 
p- 222, § 14), the respective counties in which the railroad should 
be located were authorized to subscribe for the stock of the com- 
pany, and to invest the funds of the county therein. The counties 
were also authorized to issue county bonds to raise funds to pay 
for the stock, and to take all proper steps to protect the interest 
and credit of the respective counties interested in the subject. 
The County Courts were also authorized to appoint agents to 
represent their respective counties, to vote upon the county stock, 
and collect the dividends thereon. In a word, the stock was to 
be held, owned and treated as county property. That is clearly 
what this section contemplates. 

The Pacific Railroad was located in part in Johnson county, 
and the stock subscription above mentioned was made by the 
County Court under the authority of the fourteenth section of the 
act incorporating the company. The substance of that section 
has already been given. It is not claimed that this act contem- 
plates the vesting of the title to stock in the tax-payers. The 
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stock, as already remarked, was to be county property ; and the 
stock subscribed by Johnson county belonged to and is owned by 
that county, unless the county has become divested of title by 
acts and transactions subsequent to the original subscription. 

It is nevertheless urged that the act incorporating the Pacific 
Railroad did not authorize Johnson county to levy a special tax 
for railroad objects, and that the stock taken by the county was 
paid through the medium of special taxation, as provided for in 
the act of February, 1853, authorizing the formation of railroad 
associations. (Sess. Acts 1853, p.121.) It is thence argued that 
the title to the stock thus paid for should pass to and be vested 
in the tax-payers, according to the provisions of the thirty-first 
section of the act last referred to. 

There would be force in this view if the taxes which were 
collected and applied in payment of the bonds issued for the 
stock had been raised under the authority of the thirtieth section 
of the act. But that does not appear to have been the fact. 
This section (§ 30) has in view stock subscriptions to be made 
after the passage of the act, and not subscriptions made prior 
thereto. It does not authorize the levy of special taxes to pay 
stock previously subscribed. It has no reference to past transac- 
tions, as is apparent upon the face of the section, and as is proved 
very conclusively by the provisions of the thirty-third section, 
where the power to tax on account of past subscriptions is 
expressly given. The section last referred to (§ 33} reads as 
follows : 

‘¢ Any County Court which has heretofore subscribed to the 
capital stock of any railroad in this State shall be entitled to 
the privileges and subject to the liabilities of other stockholders 
in such company, and the County Court shall have all the rights 
and powers to provide funds to pay such subscriptions as are 
granted to County Courts by this act, and may levy a special 
tax to pay the interest on their bonds, or provide a sinking fund 
to pay the principal.” 

So far as this particular act is concerned, it is in this section 
that the authority is found for levying a special tax to meet the 
liabilities incurred by past subscriptions. The whole section 
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relates to county liabilities incurred prior to the passage of the 
act, and embraces the subscription of Johnson county made in 
1851. The power to tax is express and ample, but no stock 
rights are granted to individual tax-payers. I think the stock 
subscribed prior to the passage of this act, under the authority of 
section 14 of the act of 1849, belonged to the county subscribing 
it and contracting to pay for it, notwithstanding the stock may 
have been paid by the proceeds of special taxes levied under sec- 
tion 83 of the act of 1853. 

In regard to sections 29, 30, 31 and 32 of the act of 1853, 
this may be said: Section 29 provides for a popular election in 
regard to stock subscriptions made under authority of that act. 
But this has no bearing upon subscriptions made under the act 
of 1849. There the authority to subscribe was ample without 
the intervention of a popular election. Sections 80 and 31 pro- 
vide for taxation for the purpose of raising money to pay for the 
stock authorized to be taken under section 29. It is in regard to 
such stock that section 31 grants to tax-payers certain property 
rights in the stock. The thirty-second section refers to the appli- 
cation and use of internal improvement funds and the contingent 
issue of bonds. These several sections are all prospective in their 
scope and operation, and do not affect past transactions. . 

My conclusion, therefore, is that these sections do not embrace 
the subscription made by Johnson county prior to the passage of 
the act, and consequently that the title to the stock so subscribed 
was not diverted from the county to the tax-payers, either by force 
of the sections themselves, or by anything shown to have been 
done in pursuance of them. These conclusions involve an affirm- 
ance of the judgment, since it is not questioned that the plaintiff 
has acquired by purchase the title of the county. The other 
judges concur. 
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Tue Strate or Missourr ex rel. ATTORNEY-GENERAL, Relator, 
v. JOHN GILBREATH, Respondent. 


1. County Courts, justices of — Term of office — Districting of counties, effect 
of.—Section 1 of chapter 137, Gen. Stat. 1865 (Wagn. Stat. 439), provides 
that each county, where the court is composed of three justices, may be 
districted by the County Court into three districts, and each district shall elect 
and be entitled to one of the justices of the court. Section 2 provides that 
the term of office shal] be six years, and section 3 provides that at the election 
in 1866 there shall be elected three justices, one of whom shall vacate his 
office in two, one in four, and one in six years, to be determined by lot, and 
thereafter there shall be one justice elected every two years. Pursuant to 
these provisions, in 1866 three justices were elected for Macon county, 
who proceeded to draw lots and determine their respective terms of office. 
Subsequently the court divided the county into three districts, assigning one 
of the justices to each district. Held, that this order districting the county 
did not vacate the offices of the several judges, but they were entitled to 
hold their offices until the remainder of the respective terms. 


Application for Quo Warranto. 


A. J. Baker, Attorney-General, with whom were 2. J. Wil- 
liams, D. R. Dysart, and 7. 2. Jones, for relator. 


I. The respondent claims that the County Court of Macon 
county, by districting the said county, legislated the justices of 
said court out of office; that such is the legal effect of the exer- 
cise by any court of the powers conferred by section 1 of chapter 
187. Concede this construction, and not one county in the State 
would ever be districted for County Court purposes. Can we 
for a moment suppose that the Legislature would enact a law to 
accomplish a desirable end, yet containing a latent meaning that 
must necessarily defeat this end? Most certainly not. (Sedgw. 
Const. Law, 288 ; 1 Iowa, 380.) ‘‘ Such a construction should 
be given as will not defeat the object of the law.” (1 Iowa, 
330.) ‘*If the law-maker has spoken obscurely, and has spoken 
more clearly elsewhere, he is the interpreter of his own mean- 
ing.’ (Vattel’s Rules; Sedgw. Const. Law, 271.) The whole 

‘Statute is to be construed together. (3 Iowa, 105; 7 Iowa, 
275; 5 Wis. 473; Sedgw. Const. Law, 277.) When tested by 
this rule, the order of the Macon County Court is in bearing 
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with all the provisions of the statute. (Sedgw. Const. Law, 
288-9. ) 

II. A statute is to be so construed .as to give force and valid- 
ity to all its parts, if possible, and make them all harmonize. 
(5 Wis. 475; 13 Wis. 57, 870.) Remedial statutes should be 
construed liberally to accomplish the object aimed at. (Sedgw. 
Const. Law, 258, 359 ef seg.; 19 N. Y. 483; Dwarris, 562; 
1 Iowa, 292; 1 Kent’s Com. 525, and note.) Wherever power 
is given by statute, everything necessary to make such power 
effective is implied. (1 Comst. 30; 6 McLean, 112; 7 Iowa, 
400.) Section 1 confers power upon County Courts to district 
their counties. The time for the exercise of this power is left to 
the discretion of the courts. The mode of its exercise is also 
left to the same discretion. 


John W. Henry, for respondent. 


I. The power conferred upon a County Court to divide a 
county into three districts, does not authorize the members of 
the court to assign themselves respectively to a district. (1 
Wagn. Stat. 439, § 1.) It is a delegated power, and will be 
strictly construed. A county is a guasz corporation, and powers 
conferred upon the court come within the rule requiring corpo- 
rations to act strictly within the limits of the powers conferred 
upon them. (Hann. & St. Jo. R.R. Co. v. Marion County, 36 
Mo. 294-5.) 

II. Where a power created by statute has been executed, and 
something else, not authorized, has been done, the execution of 
the power is good as far as authorized, and void as to the excess. 
(Comm’rs of Knox Co. v. Nichols, 14 Ohio St. 260, 272.) 

Ill. The Legislature has power to abridge the term of an ~ 
office, the term of which is not fixed by the constitution. (3 
Gray, 126; 18 Ind. 264; State ez re/. Davis v. Mann, 41 
Mo. 398.) 

IV. If the County Court justices of Macon county had no 
power to parcel out among themselves the districts into which 
they divided the county, then, upon such a construction of the 
first section as would continue those justices in office, it would be 
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impossible to give effect to the power, because, upon the occur- 
rence of a vacancy, there are no means of determining for which 
district an election should be held or an appointment be made. 

V. The first section provides that when the County Court 
districts the county, each district shall be entitled to and elect a 
justice ; and if not immediately entitled to elect, there is no way 
of determining, except arbitrarily, when that right will com- 
mence. The act of districting and the right to elect are by the 
Legislature inseparably connected in point of time, and the court 
had no power to sever that connection. (State v. Walker, 17 
Ohio, 135.) 


James Carr, for respondent. 


Buss, Judge, delivered the opinion of the court. 


The defendant is charged with usurping the office of justice of 
the County Court of Macon county, and the information shows 
that, at the general election of 1866, A. C. Atterbury, J. R. 


Alderman and William D. Roberts were duly elected and com- 
missioned as justices of such court, and, drawing lots under the 
statute, the said Atterbury drew the term of two years, the said 
Roberts drew the term of four years, and the said Alderman 
drew the term of six years; that, at the election of 1868, Charles 
P. Hess was duly elected for the term of six years to fill the 
vacancy caused by the expiration of the term drawn by said 
Atterbury; that the said County Court, composed of said Roberts, 
Alderman and Hess, on the 18th of October, 1870, divided the 
county into three districts for the purpose of electing justices of 
the County Court, under the provisions of section 1, chapter 187, 
Gen. Stat. 1865 (Wagn. Stat. 439), and assigned the said Hess 
to the First district, the said Alderman to the Second, and the 
said Roberts to the Third district; and, as the term of said 
Roberts would expire at the election in November following, 
ordered an election at that time in the Third district to fill the 
vacancy. The information further relates that respondent Gil- 
breath and John M. Wilson, regarding said order districting the 
county as vacating the office of all the judges, offered themselves 
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as candidates for said offices at said election, the said Wilson for 
the First district, and the said Gilbreath for the Second; that 
each received a majority of votes in his district, were commis- 
sioned for the term of six years, intruded thomselves into the 
offices of justices of said County Court, and unlawfully hold and 
execute the same. 

The respondent claims that by districting the county the 
judges thereby vacated their offices, that a vacancy was created 
in the Second district, and that he was regularly elected to fill 
the same, and was duly commissioned, etc. 

The question is thus raised whether the action of the County 
Court in districting the county had any such effect as is claimed 
by respondent. The section of the statute referred to is as 
follows : 

**Section 1. The County Court shall be composed of three 
members, to be styled ‘the justices of the County Court,’ and 
each county, where the court is composed of three justices, may 
be districted by the County Court, if they think the good of the 
county will be promoted thereby, into three districts, as near equal 
in population as practicable without dividing municipal town- 
ships, and each district shall elect and be entitled to one of the 
justices of the County Court.” 

Section 2 provides that the term of such justices shall be six 
years, and section 3 provides that, at the election for 1866, 
three justices shall be elected, one of whom shall vacate his office 
in two years, one in four, and one in six years, to be determined 
by lot, and thereafter ‘‘ there shall be one justice of each County 
Court in this State elected every two years.” 

Section 1, as is seen, provides for districting the county, but 
there is no express provision, in case such districting is had, for 
assigning the judges already elected to the different districts, or 
for designating the district into which the first vacancy shall fall. 
The County Court assumed the power of designating the districts 
to be represented by each one of their number, and, as a conse- 
quence, designated the time when each district should elect, 
corresponding with the time when their respective terms would 
end; and the relator claims that the power thus to act is a neces- 
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sary incident to the power expressly granted, and implied from 
it; that the express power cannot be exercised without such 
assignment of the judges to the several districts, and consequent 
designation of the district in which the first vacancy shall happen. 
The respondent, however, claims that inasmuch as the statute 
makes no provision for such assignment of the justices, the 
districting of the county must operate as a resignation of all the 
judges, and a provision for a new election in all the districts. 
This omission in the statute gives rise to difficulties in its con- 
struction, whichever view is taken. If the provision for district- 
ing the county had been carried into effect before the election in 
1866, there would have been no difficulty, for in that case the 
justices would have been elected by and for each district, and 
there could have been no subsequent election except for one dis- 
trict; or if there is any power, express or implied, to designate 
the district where the several terms fall, then everything is plain, 
for it must necessarily follow that the election must be had in 
the district where the term has expired. But if the districting 
was not had before the election in 1866, and there is no power to 
designate the district where the different terms fall, then it seems 
impossible to execute the law, for how otherwise can we say in 
which district the election shall be had? Respondent would solve 
the difficulty by saying that after the court is districted elections 
should be had in all the districts and for the full term. But this 
contradicts the statute, which expressly provides for the election 
of three justices in 1866, and one every two years thereafter, and 
also provides for a term of six years. No exception is made as to 
those counties that may be districted, so that there is no statutory 
authority for electing more than one justice at any election, and 
no right to cut short the term of any. If respondent’s construc- 
tion be the true one, the terms of two of the justices are curtailed, 
and instead of an election of one justice every two years, as 
provided by the statute, it can only thereafter be had once in six 
years, and all the justices must be elected at once. Such con- 
tradictions will not be implied unless from some other express 
provision, and without which such provision could not be carried 
into effect. The only provision that is claimed to have this effect 
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is the one for districting the county. But no such contradiction 
of the express requirements of the statute can by any process of 
reasoning be inferred from this provision, 80 we must seek some 
other solution of the difficulty. I can see no other solution but 
in the construction given by the County Court. It contradicts 
nothing ; it simply adds an implied power, without which the 
provision under consideration would be inoperative. Under this 
construction the present justices will hold their statutory term, 
an election of one justice will be had every two years, and each 
district will elect one, thus affirming the material provisions of 
the statute. It is objected that two of the districts are deprived 
of their right to elect. True, until the terms of the justices 
already elected shall expire. Nostatute providing for a future 
election to any office already filled can take effect until the ter- 
mination of the pending term, unless the term is expressly cut 
off. That is not the real difficulty in this case, but it is in 
the assignment of the justices, thus determining in which 
district the first district election should be had. But such 


assignment being necessary to carry into effect the power to 
district, the power to make it should be implied from the one 
expressly granted. Judgment of ouster will therefore be ren- 
dered. The other judges concur. : 





THe Strate or Missourr ex rel. W. H. WHEELER ef ai., 
Appellants, v. DanreL McAuLirFe, Respondent. 


1. Mandamus — Justices’ courts — Appeal — Rule and attachment.— Manda- 
mus will lie only where the relator has a specific right and the law has pro- 
vided no other specific remedy. The statute (Wagn. Stat 849, 2 10) has 
provided that if a justice fail to allow an appeal in a case where the same 
ought to be allowed, or when, from absence, sickness, or other cause on his 
part, the appeal cannot be taken in time, the Circuit Court, or other court 
having jurisdiction of such appeals, may by rule and attachment compel the 
justice to allow the appeal. This is a specific remedy, and there is no neces 
sity to invoke a writ of mandamus to secure the repeal, and such a writ is 
properly refused. 
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Appeal from St. Louis Circuit Court. 


M. Kinealy, for appellants. 


I. Qur statute concerning proceedings in justices’ courts, 
which provides that a justice may be compelled to grant an 
appeal by rule and attachment when the circuit judge is satisfied 
that an appeal ought to be allowed, does not deprive the court 
of its power to proceed by mandamus, which it always pos- 
sessed (Trustees, etc., v. Johnson, 2 Ired. 219; Tapping on 
Mandamus, 281, 289, and cases cited), because: (1) There is 
nothing in the act showing that the rule on the justice is a rule 
nisi, for the rule is granted only after the judge is satisfied that 
an appeal should have been allowed. (2) Although it is a 
general rule that mandamus will not issue where there is 
any other remedy, yet this rule has many exceptions. The 
remedy must be a legal one. (The People v. The Mayor 
et al., 10 Wend. 393.) The remedy must be adequate. (Tap- 
ping on Mandamus, 70-1; People v. Judges, 3 How. Pr. 164; 
King v. S. W. R.R. Co., 2 B. & Ad. 649.) ‘* As to corpo- 
rations and ministerial officers, the existence of another and 
adequate remedy is no objection to awarding the writ.”” (The 
People v. Steele, 2 Barb. 418.) (3) Section 10 of chapter 
185, Gen. Stat. 1865, is merely declaratory of a power which 
the court possesses irrespective of statute. (City of St. Louis 
v. Bird, 31 Mo. 90; Sess. Acts 1856, p. 164, § 18; Sess. 
Acts 1845, pp. 674-5, §§ 15, 22; Laws of St. Louis County, 
88, §§ 1,3; Trustees v. Johnson, supra; Laws of Ind., 1838. 
p. 848, § 17; zd. 383, § 80. )y (4) An alternative mandamus 
is in the nature of a rule to show cause. (Craig’s Pr. 289; 
10 Wend. 25, 30; People v. Judges, 3 How. Pr. 165; 4 
Cow. 403.) Under section 179, chapter 87, Rev. Stat. Ark. 
1838, which is the same as our own, it has been held that 
mandamus is 2 proper mode of compelling a justice to grant an 
appeal, notwithstanding that the statutory remedy also existed, 
the two remedies being substantially the same. (Levy v. 
English, 4 Ark. 69.) 
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Lubke & Player, for respondent. 


Mandamus is not the proper remedy to compel a justice 
of the peace to allow an appeal. The relator should have pro- 
ceeded by rule and attachment; for (a) mandamus is only 
proper when there is no other specific legal remedy. (Tapping 
on Mandamus, 62, 69; Moses on Mandamus, 17, 18, 208; Ste- 
vens v. Evans, Burr. 1157; King v. Margate Pier Co.,8 B. & 
Ald. 220.) (6) The statute has prescribed a specific legal 
remedy in such cases as the one at bar, viz: rule and attachment. 
And this remedy has been followed in similar cases, and man- 
damus never was. (Fanning v. Voelker, 39 Mo. 121.) 


Waener, Judge, delivered the opinion of the court. 


The relators filed their petition in the Circuit Court, praying 
that a mandamus might issue against the respondent, who was — 
@ justice of the peace in St, Louis county, to compel him to 
grant an appeal in certain cases which had been decided by him, 
and im which the relators were parties. Respondent answered, 
and upon trial of the issues of fact a verdict was rendered for 
the relators, upon which judgment was entered. Respondent 
then filed his motion in arrest of judgment, for the following 
reasons: First, that the pleadings and alternative writ issued 
herein do not disclose any case authorizing the court to issue 
a writ of mandamus; second, that on the pleadings of the 
relators, it appears that they have mistaken the remedy which the 
law gives them in a case of the kind stated in the pleadings; 
third, that the Circuit Court can only compel a justice of the 
peace to allow an appeal by rule and attachment, and not by a 
writ of mandamus. 

The motion in arrest was overruled, and the respondent appealed 
to the General Term, where the judgment at Special Term was 
reversed, and the relators have brought the case here. 

If it can be found that mandamus is not maintainable in a 
case like this, it will be unnecessary to examine the other points 
raised. The principle is unquestioned, laid down by the text 
writers and established by the adjudged cases, that mandamus 
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will lie only where the relator has a specific right and the law 
has provided no other specific remedy. (Dunklin County v. Dis- 
trict Court, 28 Mo. 449; State ez rel. Adamson v. Lafayette 
County Court, 41 Mo. 225.) 

The petitioner here, by complying with the law, had the right 
to have his appeal allowed. But has the law provided him with 
no other remedy than a resort to this extraordinary process? By 
the statute it is provided that ‘‘if the justice fail to allow an ‘ 
appeal in the case when the same ought to be allowed, or if, by 
absence, sickness, or any other cause, on his part, an appeal 
cannot be taken in time, the Circuit Court, or any other court 
having jurisdiction of such appeals, on such fact satisfactorily 
appearing, may by rule and attachment compel the justice to 
allow the same and to return his proceedings in the suit, together 
with the papers required to be returned by him.”? (2 Wagn. Stat. 
849, § 10.) 

Here the law has plainly and clearly pointed out a specific 
remedy to be pursued on such occasions. By the summary pro- 
cess of rule and attachment the object is attained, and there is 
no necessity for invoking the issuance of this writ. There was, 
therefore, no reason for this proceeding, and the judgment at 
General Term should be affirmed. The other judges concur. 





Cuartes McLaran, Appellant, v. MartHa Mgap anp Lucien 
Merap, HER HusBanD, Respondents. 


1. Husband and wife— Fraudulent conveyances — Purchase in the name of 
the wife, out of the property of her insolvent husband, creates a trust in 
favor of the husband's creditors.—Where property is conveyed to a married 
woman as a cover to enable her husband to hold and enjoy the property 
through her as his own, if it is shown that the purchase money was in fact 
paid by him, or that the credit was given to him, the wife should be held to 
have taken the property in her name for his use, and a trust would result to 

’ him for the benefit of his creditors. 

2. Husband and wife — Fraudulent conveyances — Purchase of property with 
money raised by a pledge of wife's property, or on credit given to her, does 
not create a resulting trust for her husband's creditors.—Where property 
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is purchased in the name of a married woman, with money raised on a note 
made by her, secured by a pledge of her own property, or by credit given to 
her on the faith of such a pledge, and not to her husband, and if she designed 
to purchase for herself, with her own means, and with no fraudulent intent, 
the fact that the husband signed the note with her and has a marital interest 
in her property does not create a resulting trust in favor of his creditors. 
When a married woman is not dealing with her sole and separate estate, 
so that it becomes necessary that some one else should be a party to the 
note given to make it valid, and that her husband should join in the deed 
of trust, the mere fact of such joinder by the husband is not a badge of 
fraud, but something more should appear—as that the credit was given to 
the husband, or that he has paid or arranged to pay, in whole or in part, 
out of his own means. 


Appeal from St. Louis Circuit Court. 


Glover & Shepley, for appellant. 


I. Lucien Mead took an estate in the land of his wife for her 
life, and that passed by the sheriff’s deed. (Boyce’s Adm’r v. 
Cayce, 17 Mo. 47; Schneider v. Staihr, 20 Mo. 269 ; 2 Kent, 
110-111.) If, then, the deed of McLain vested the fee in 
Martha Mead, the husband took a fee during the marriage, and 
this, by the sheriff’s deed, passed to McLaran. 

II. Lucien Mead being insolvent, his creditors had a valid 
claim on whatever property proceeded from his means or credit. 
Mrs. Mead had no separate estate. She had property inherited 
from her father, who died in 1857, but it was all covered by the 
marital rights of her husband, Lucien Mead. He had the right 
to take the rents and profits during marriage, and to convey it in 
mortgage or otherwise to that extent. 

Ill. The instruction No. 4 ought to have been given. The 
property conveyed to Mrs. Mead by McLaran was, in contempla- 
tion of the law, paid for by Lucien Mead. Mrs. Mead had no 
present property. Her credit, if she had any, was her husband’s. 
The money raised to pay to McLain was raised on the husband’s 
note and the wife’s, but the wife’s note was void. (Freer v. 
Walker, 1 Bailey, 184; Chouteau v. Merry, 3 Mo. 254; Ald- 
ridge v. Burlison, 3 Blackf. 201; Fowler v. Shorer, 7 Mass. 14; 
Wadleigh v. Glines, 6 N. H. 17; Sto. Prom. Notes, 87, § 85.) 
The note, then, in contemplation of the law, was only the note 
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of Lucien Mead. The credit of Mrs. Mead was not pledged by 
the note at all. The deed of trust made to secure the note of 

Lucien Mead conveyed Lucien Mead’s property—his estate for 
his wife’s life. The money, then, was raised on Lucien Mead’s 

credit—that is, his note—and on Lucien Mead’s security, to-wit, 
) his conveyance of his property—his life estate. Unless Lucien 
. Mead had joined in the deed of trust, so as to pass his interest 
) in the property, no loan would have been effected. (Keeny v. 
Good, 21 Penn. St. 353.) Lucien Mead, therefore, contributed 
| both by his means and his credit to raise the $2,000 that paid 
for the property. Goods purchased by the wife on her credit 
are liable to husband’s creditors; her skill, industry and credit 
belong to her husband. (Robinson e¢ al. v. Wallace, 39 Penn. 
St. 129; Keichline v. Keichline, 54 Penn. St. 77; Aurand v. 
Aurand, 43 Penn. 363; Marshall v. Pearce, 12 N. H. 130; 
Gault v. Saffin e¢ al., 44 Penn. St. 307; Baringer v. Stiver, 
49 Penn. St. 129; Waddingham v. Loker, 44 Mo. 184; Worth 
v. York, 13 Ired. 206.) If part of the consideration is fraud- 
ulent, the whole deed is void as to creditors. (Ticknor v. Wis- 
well, 9 Ala. 311; Patterson v. Campbell, zd. 933 ; Hopkins v. 
Carey, 23 Miss. 54; Burke v. Murphy, 27 Miss. 167; Pauley 
v. Vogel, 42 Mo. 291; Baringer v. Stiver, 4 Am. Law Reg., N. 
S., 559; Hoffman ef al. v. Toner, 49 Penn. St. 232; Merrill 
v. Smith, 37 Me. 394.) 

IV. If Mrs. Mead took the deed in consideration of money 
raised by means of her husband’s credit, or by means of her own 
credit, based on her common-law property or otherwise and not on 
her separate property, then the deed was fraudulent, regardless 
of her interest. The court erred in instructing the jury that an 
insolvent debtor, conveying property by absolute conveyance, 
which he records, but with an agreement that the deed was only a 
security, was a fair transaction as to creditors of the debtor. 
The instruction was calculated to mislead the jury. If the fact 
did not make the absolute deed fraudulent, it was a badge of 
fraud, and the instruction ought not to have been given. (Hal- 
combe v. Ray, 1 Ired. 340; Coburn v. Pickering, 3 N. H. 415; 
Winkley v. Hill, 9 N. H. 31; Smith v. Lovell, 6 N. H. 67.) 
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Lackland, Martin & Lackland, with whom were Krum & 
Decker, for respondents. 


I. The claim that Lucien Mead had a life estate in the land 
of his wife, which became vested in McLaran by virtue of the 
execution sale, was excluded from all consideration by the writ- 
ten pleadings, which submitted the validity of Mrs. Mead’s title 
as the only issue in the case. 

Il. Mrs. Mead’s purchase from McLain could not inure to the 
use of her husband’s creditors unless it was acquired with her 
husband’s money, and not her own. The money with which her 
purchase was paid proceeded from her own estate — not separate 
estate, but such as had descended to her from her father. She 
executed certain promissory notes, secured by a deed of trust 
upon her lands, and sold the notes in the market. With the pro- 
eeeds of such sale she paid for the lands in controversy. Her 
husband joined with her in the execution of these instruments, 
but only for the purpose of adding validity to the security. The 
money was raised upon the faith of that security. It was 
received by Mr. Stagg as agent of Mrs. Mead, and, as such, paid 
over to the vendor of this land. Her husband never touched the 
_, proceeds, nor reduced, nor claimed to reduce, the same to his 

‘possession. It has been settled in this State that the proceeds 
of a wife’s real estate belong to her, and not to her husband. 
(Crofts v. Bolton, 31 Mo. 355; Kinner v. Walsh, 44 Mo. 65.) 

Ill. Any small interest in the way of a life- estate which 
Lucien Mead may have had in the land from which the money 
proceeded, would be no ground for avoiding the purchase of Mrs. 
Mead with such money. To avoid a purchase with money which 
proceeded principally from her own estate, would be surrendering 
to her husband’s creditors something which neither they nor her 
husband had any claim to. If Mr. Mead had any inconsiderable 
interest in such proceeds, that interest might be reached in a 
proper proceeding to subject the lands to the enforcement of his 
creditors’ claims to. the extent of such interest. They have no 
equity when they attempt to avoid her interest also. The court, 
therefore, properly refused the instruction offered by attorneys 
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of appellant, McLaran, which sought to avoid the deed to Mrs. 
Mead if Mr. Mead contributed anything to the purchase. It 
might be void as to his interest, which was a small thing, and 
still be valid as to her interest, which comprised the principal 
part of the purchase money, being the proceeds of her fee 
simple estate. 


Buss, Judge, delivered the opinion of the court. 


The plaintiff, and defendant Martha Mead, each claimed to own 
the same undivided fourteenth of certain real estate belonging to 
the Jennings estate, the plaintiff having purchased it at sheriff’s 
sale as the property of Lucien Mead, and the said Martha having 
before received a deed of the same. The issues arose in a suit 
for partition instituted by F. Rayburn and others, and this inter- 
est was set apart to the contending parties, in whose name I 
have entitled the case, as in controversy. After it was set off, 
the said parties voluntarily appeared for an adjustment of their 
adverse claim, and the present plaintiff set forth his title, alleging 
that the property was purchased by said Lucien Mead of John C. 
Jennings and wife in 1856; that it continued to be his property 
until November, 1865, when it was sold at sheriff’s sale upon a 
judgment in favor of the Union Bank, and bought by the plaintiff. 

He charges that said Lucien, in September, 1862, conveyed 
the property to one Montague to defraud his creditors and secure 
a sum of money borrowed of him ; that he paid up said sum of 
money, and caused said Montague to convey the same to one 
McLain, with intent to defraud his creditors and: secure an 
advance by said McLain; and having paid up all that said 
McLain had advanced, he caused him, in June, 1865, to convey 
the same property to his said wife Martha Mead, with intent to 
defraud his creditors. He therefore prays that the title to the 
land be vested in him. Defendants deny all fraud, and set out 
& purchase by, and a good title in, the said Martha Mead. The 
issue was submitted to a jury, who found for the defendant. 

The plaintiff offered in evidence the deeds from Jeunings to 
Lucien Mead, from Lucien Mead to Montague, from Montague 
to McLain, and from McLain to Martha Mead, the last of which 
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was dated some six months before his purchase at sheriff’s sale. 
He also showed that the deed to Montague, although absolute on 
its face, was intended as a security for a loan of $1,000, and 
that Montague’s deed to McLain was made at Lucien Mead’s 
request as security for $2,000 loaned him, $1,000 of which was 
to pay Montague, and the other thousand was advanced some time 
afterward. In regard to Mrs. Mead’s purchase, McLain testifies 
that he conveyed to her for the $2,000, which was first met by 
notes of $1,000 each at thirty and sixty days, made by Mr. 
and Mrs. Mead; that he executed but did not deliver the deed 
until after the notes were paid, and that the money was advanced 
on the notes by Mr. Stagg. The plaintiff also showed the judg- 
ment and execution under which he purchased, and the way the 
debt accrued. 

Mr. Stagg, on behalf of Mrs. Mead, testified that he loaned 
the money to her which went to satisfy the debt due McLain, 
for which he received notes executed by said Lucien and Martha 
Mead, which were secured by deed of trust on Mrs. Mead’s 
property. She also offered other testimony tending to show that 
the purchase was made upon her own credit and for her own 
use; that the property with which she secured the notes, upon 
which Mr. Stagg advanced the money to purchase or redeem of 
Mr. McLain, belonged to her, being inherited from her father’s 
estate. 

The court gave three instructions at the instance of the plain- 
tiff, one of which pertained to Lucien Mead’s curtesy in the 
premises, and was irrelevant, as the title alone was in issue; 
but the other two were to the effect that if the said Lucien was 
insolvent, and by his means or credit contributed to raise the 
money to pay the said debt to McLain, then the conveyance to 
Mrs. Mead was fraudulent as against her husband’s creditors. 
But the court refused the following instruction, to-wit: ‘‘ If the 
jury find from the evidence that Lucien Mead failed.in business 
about the year 1861, and was in pecuniary embarrassment, owing 
debts, till the conveyance by the sheriff to McLain, and that the 
property in dispute in 1856 belonged to Lucien Mead, who con- 
veyed it by absolute deed to Montague, but with an understanding 
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that Montague held it as security for money advanced to said 
Mead; that said Mead repaid Montague and caused him to 
convey said property to McLain by absolute deed, but with an 
understanding that McLain held it only as security for money 
advanced or to be advanced to said Mead, which money said 
Mead had a right to repay to McLain, and take the property or 
find a purchaser who would buy it from McLain, and accordingly 
said McLain conveyed said property to Martha Mead, wife of said 
Lucien, in consideration of $2,000 paid to said McLain, and said 
$2,000 was obtained from Henry Stagg on a note payable to 
Lucien Mead, signed by Lucien Mead and Martha Mead, and 
indorsed by said Lucien to said Stagg, and secured by the deed 
of trust to said Stagg, read in evidence, conveying the interest of 
said Lucien Mead and Martha Mead, then his wife, in the land 
therein named, and said money so obtained from Stagg was paid 
as aforesaid to McLain, the jury ought to find that said Lucien 
Mead contributed by his means and credit to procure said convey- 
ance to Martha Mead, and that the same was and is fraudulent 
and void as against the judgment and execution in favor of 
the Union Bank and sheriff’s deed to McLain, provided that 
the jury find that said sheriff’s deed is genuine.” From this 
instruction it is seen that the jury were to be told that fraud in 
the transfer to Mrs. Mead was to be presumed from the fact 
that her husband signed and indorsed the notes given for the 
money raised to purchase the land in controversy, and from the 
fact that he had a marital interest in the land with which she 
secured the notes. 

If the action of Mrs Mead in the premises was a cover to 
enable her husband to hold and enjoy the property through her 
as his own—if it had been shown that the notes upon which the 
money was raised were paid by him, or that the credit was given 
to him, and that he, and not the security furnished by her, was 
relied upon — then Mrs. Mead should be held to have taken the 
property in her own name for his use, and a trust should result 
to him for the benefit of his creditors. But if the purchase 
money was raised upon a pledge of the wife’s property, if the 
credit was given to her on the faith of such pledge, and not to 
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her husband, and if she designed to purchase for herself with her 
own means, and with no fraudulent intent, the fact that the hus- 
band signed the notes and has a marital interest in her property, 
does not create such resulting trust. 

This is not the sole and separate property of the wife, and she 
was unable to contract alone in regard toit. It became necessary, 
therefore, that some one else should be a party to the note to 
make it valid, and also that her husband should join in the deed of 
trust. Therefore the mere fact of such joinder is not a badge of 
fraud, but something more should appear—as that the credit was 
given to the husband, or that he has paid or arranged to pay, in 
whole or in part, with his own means. 

There is nothing technical or artificial in the matter under con- 
sideration. The real property of the wife is not subject to execu- 
tion against the husband for his debts, nor should it be; nor will 
the husband be permitted to hold property in the name of his 
wife, or withdraw it from the reach of his creditors and give it to 
her, so as to shield it from such execution. 

The error of the instruction refused consisted in its assump- 
tion, as matter of law, that the execution of the note and the 
deed by Lucien Mead under the circumstances, in order to raise 
out of Mrs. Mead’s estate the purchase money of the property in 
controversy, made the transaction a fraudulent one; and not 
only so, but that a trust resulted in favor of Mr. Mead’s cred- 
itors, which was purchased by the plaintiff, although it does not 
appear that a dollar had been paid by the debtor or was expected 
from him. To sustain such an instruction would effectually 
deprive a married woman of the power of dealing with her estate, 
unless held to her separate use. If she cannot mortgage, or 
execute a deed of trust in the nature of a mortgage, for the pur- 
pose of raising money out of her estate with which to purchase 
other property, she may not sell for the same purpose, but can 
only hold. 

I cannot see the controlling significance of the fact that the 
husband signed the note in order to make such a contract as 
could be secured by the trust deed, although it would be an im- 
portant circumstance if other facts in connection with it showed 
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that the money was procured upon his credit, or was refunded 
from his means; nor can I see the significance of the fact that 
he executed the trust deed, and thus parted with his curtesy, for 
the deed could be executed in no other manner; and besides, his 
curtesy in the land purchased is certainly equal to that in the 
land conditionally sold. 

Counsel for plaintiffs have referred us to numerous cases which 
forbid the covering up of the husband’s property by the pretended 
ownership of the wife; but in not one of them is the property 
held to be his when it was owned by the wife at the time of her 
marriage, or where it was purchased with property that was thus 
owned by her. Courts will scrutinize purchases by the wife of an 
insolvent husband, not for the purpose of placing any disability 
upon her, but only to protect his creditors from fraudulent prac- 
tices in which he may be aided by her. The strongest language 
I have seen is contained in the opinion in Gault v. Saffin and 
Wife, 44 Penn. St. 307, where Read, J., remarks: ‘‘ The 
married woman’s act of 1848 has given rise to various decisions 
securing the creditors of the husband against the fraudulent cov- 
ering of his property through the agency of the wife, under the 
pretense that it is her separate estate. It is now settled law that 
evidence that the wife purchased real or personal estate amounts 
to nothing unless it be accompanied by clear and full proof that 
she paid for it with her own separate funds— not that she had 
the means of paying, but that she in fact thus paid. This is a 
definite, precise and just rule.” 

The act referred to differs from anything in force with us in 
regard to the power of the wife over her property, but the case 
and the cases therein referred to only go so far as to hold that 
where property claimed to be owned by a married woman is pur- 
chased and paid for during coverture, in order to protect it from 
her husband’s creditors she must show that she paid for it herself, 
with her own means, or it will be presumed to have been pur- 
chased with the means of the husband. But it would by no means 
follow that if it appeared affirmatively that money was raised 
upon the credit of the wife’s estate, and property was purchased 
with such money by her and in her own name, any such presump- 
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tion would follow because the husband aided her in the trans- 
action by executing such papers as would render it valid. 

The present doctrine was passed upon by this court in Wad- 
dingham’s Ex’rs v. Loker, 44 Mo. 132; and while insolvent 
debtors will not be permitted to so dispose of their means and 
industry as to defraud their creditors, we have always protected 
the wife in the honest enjoyment of her property, so far as per- 
mitted by the rules of the common law yet in force among us. 

The plaintiff objects to the instructions given at the instance of 
defendants ; but whether technically correct or not, there is no 
error in them that could have affected the result. The merits of 
the whole controversy were involved in the one already consid- 
ered, and the action of the Circuit Court in the premises should 
be affirmed. The other judges concur. 





JosepH DriwortH, Defendant in Error, v. Anapras Ricz, 
Plaintiff in -Error. 


l. Wills, proof of — Probate Court, judgment of, how impeached.— The judg 
ment of a court probating a will is like the judgment of any other court 
of competent jurisdiction, and cannot be impeached collaterally. It matters 
not that the court erred, or that the evidence upon which it was founded 
was not sufficient to justify it. That would simply constitute an error 
in the proceedings of the court rendering it. But the judgment would be 
valid until reversed, annulled, or set aside in the proper manner. The evi- 
dence is no part of the judgment, and whether it was rendered upon sufficient 
or legal evidence can only be inquired into by a direct proceeding. The evi- 
dence does not confer jurisdiction upon the court; it is merely the means by 
which the conclusion is arrived at. 

2. Wills — Powers—Ezecution, by administrator with will annexed, of power 

not executed by the executor in whom it was vested by the will.—Under sec- 

tion 1, article m1, chapter 2, Wagn. Stat. 93, an administrator with the will 
annexed can legally and effectively execute a power of sale of lands which 
was vested by the testator in the executor named in the will, when such exec- 
utor has died without executing the power, and when the will absolutely 
directs that the lands shall be sold, and no confidence or trust is reposed 
specially in the executor named, although the power may be accompanied by 
and involve the exercise of a discretion. 
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Error to St. Louis Circuit Court. 
Krum & Decker, for plaintiff in error. 


I. The certified transcript from the clerk’s office of the Pro- 
bate Court, purporting to be a will, upon which a certificate of 
probate was issued, was not conclusive evidence of the will, and 
the proof offered and excluded by the court repelled the only effect 
which the statute gives to such a transcript. The transcript was 
offered under section 27 of the atatute of wills (Wagn. Stat. 1368, 
§ 27). Under this section it is admitted only when the will has 
been ‘‘ proved as aforesaid””— that is, when proved according to 
the express requirements of the preceding statutory provisions. 

(a) It must be attested by two witnesses (§ 3). 

(5) The testimony of all the witnesses shall be reduced to 
writing, signed and certified (§ 20). 

(c) When the witnesses are prevented from attending, the 
commission is to issue (§§ 16, 17). 

(d) When witnesses are dead, secondary proof is to be taken of 
handwriting ; that also must be reduced to writing, signed and cer- 
tified (§§ 18, 19). When thus proved, a certificate of probate is 
to issue, and may be read as evidence (§ 26), and not otherwise. 
It is a certificate of probate in common form, and evidence 
only when the statutory conditions are complied with. It is not 
a judgment, for it cannot be appealed from. It is not as much 
a judgment as the order of the County Court approving and 
confirming an administrator’s sale, which, although made after 
notice published to the world, is void where any of the statutory 
prerequisites are omitted. (Valle v. Fleming, 19 Mo. 459; 
Farrar v. Dean, 24 Mo. 17; Beal v. Harmon, 38 Mo. 438; Strouse 
v. Drennan, 41 Mo. 293.) The reasoning of the court in these 
cases, as applicable to administrators’ and guardians’ sales after 
notice, and under a statute which declares that such approval by 
the court of sales shall convey the title of the intestate or ward, 
applies with at least equal force to certificates of probate issued 
ex parte, and which can only be issued upon the terms specified ; 
and especially where the statute makes such transcript evidence 
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‘only ‘* when so proved according to the provisions of the stat- 
ute,” and allows the transcript ‘‘ to be repelled in like manner.” 


Such a certificate is not a judgment. 


cation, where parties have their day in court and right to appeal. 
The heir is wholly ignored in this proceeding. The statute does 
not contemplate his appearance, nor that he has notice or right 
The court had no power to issue a certificate of pro- 
bate until both witnesses or their testimony is produced. If it acts 
without having procured this, it acts without jurisdiction ; and 
its act is not erroneous merely, but without any authority, wholly 
outside the statute, and of no validity. In Jourdan v. Meyer, 31 
Mo., and Creasy v. Alverson, 43 Mo., the acts which authorized 
the certificate to be issued were performed. The witnesses were 
both produced and gave their evidence, which was certified ; the 
condition upon which the court was to act was performed, and 
the court had acquired jurisdiction; and although its judgment 
was erroneous, it should have been impeached in the manner 
pointed out by law. In this case the witnesses are not produced ; 
the clerk could not issue a certificate of rejection, nor could he 
issue a certificate of probate; nor could the court confirm what 
the clerk had no power todo. Where a judicial tribunal, although 
having a jurisdiction of the subject conferred, may exercise it 
only under a particular state of facts, those facts must appear 
affirmatively ; and when so established and appearing, its judg- 
ment cannct be impeached collaterally ; but if they do not appear 
affirmatively, the proceeding is coram non judice and void. 
(Staples v. Fairchilds, 3 Comst., N. Y., 41; Sander v. Rains, 10 
Mo. 771.) The case of McNair v. Biddle, 8 Mo. 263, relied on by 
respondent, in nowise militates against the doctrine contended 
for. It was the judgment of a court of general jurisdiction, 
which had acquired jurisdiction by the appearance of the party 
who afterward sought collaterally to impeach the judgment. 


of appeal. 


(Cutts v. Haskins, 9 Mass. 546.) 


II. The land descends to the heir. A power of partition or 
of sale, not coupled with a devise of the land to the donee of the 
power, can be exercised only by the party to whom it is expressly 
given. (Hill on Trustees, 472.) The right of an executor to 


A judgment is an adjudi- 
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sell lands does not exist virtute offictt, for by virtue of his office 
he has to deal only with personalty. The right of the executor 
to meddle with the land for partition or sale can only be derived 
under a special authority; whereas the executor by law has the 
right to the possession and disposal of personalty. The statute 
(Wagn. Stat. 93, § 1) does not parport to give or vest any mere 
power or discretionary right, vested in another, to an adminis- 
trator. It does not purport to give him any more power than 
was vested in the executor by the will. According to the inter- . 
pretation of the respondent this statute would read as follows: 
‘¢ Whatever acts the executor might have done or left undone in 
his discretion, in respect of land, may be done or not done by the 
administrator,” etc. Here a partition of the land is to be made 
by the executor, involving his judgment, and the judgment of no 
other person, which the testator had the right to invoke. That 
judgment is taken and transferred to the administrator where the 
executor fails to act—that is, the executor may refuse to exercise 
hig judgment for the benefit of the devisees ; then the administra- 
tor, against the will, exercises his own and sets aside the judgment 
of the executor. The administrator, under this construction, is 
put above the will and above the executor. Such was not the 
intention of the law-maker, nor can it be the true construction of 
the language. Under the statute the power vested in the admin- 
istrator is limited to the sale and conveyance; hence it cannot 
under any possibility embrace a power of partition, particularly 
when the mode and manner of that partition is to be under the 
judgment of another. It does not contemplate a case in which 
the exercise of a discretion is involved. 


R. S. Voorhis and John Decker, for plaintiff in error. 


I. The whole tenor of the will is strikingly indicative of per- 
sonal, individual trust reposed in the person nominated in the will 
as executor. There is no devise to the executor of any interest 
in the land. It is a naked power. A devise that the executors 
shall sell the land, or that land shall be sold by the executors, 
will give them simply an authority or power. (1 Sugd. Powers, 
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181-4; 2 Spence’s Eq. Jur. 366; 1 Chance, 53,54.) And before 
the statute of Henry VIII, if a power were given to two or more 
persons, the power could only be executed by all of the persons 
so named ; it could not be executed even by the survivors or sur- 
vivor unless under an express authority, for it is a personal trust 
in ali. (2 Spence, 365; 1 Chance, 2383, 250-1, 683-6. ) 

Il. In the case at bar, if the sale is imperative, and as well 
the division into seven equal parts prior thereto, and the executor 
in any event was bound to divide and sell, the matter of laying 
off roads in connection with that division, and the time, manner 
and terms of sale, were purely discretionary and were extinguished 
by the death of the executor. The imperative part of the trust 
remaining, it was a case for the interposition of chancery in the 
appointment of a trustee to execute the will. (Belote v. White, 2 
Head, Iowa, 710, and authorities cited; Dominick v. Sayre, 3 
Sandf. 555; 4 Sandf. 402; 2 Spence, 365; 2 Russ. 495; 2 
Sugd. Powers, 173.) 

Ill. Neither the will nor the law executes in the administrator, 
in this case, any implied intention of the testator that he should 
exercise the power which was made personal in the executor. 
He has no power over the land except as provided by the laws 
of administration, and can sell only to pay debts and legacies. 
(Kennerly v. Shepley, 15 Mo. 649; Aubuchon v. Lowry, 23 
Mo. 99; Chambers v. Wright, 40 Mo. 485; Collins v. Dulle, 
45 Mo. 272.) 

IV. If the power of sale and distribution of the proceeds to 
the seven children, by the executor named, was personal and 
discretionary in the executor, then the power was extinguished by 
his death ; it did not survive either by anything contained in the 
will, or by law, which must first presume an intention derived 
from the will, before it can operate to execute a power in any 
other person. Without appointment by the court of the admin- 
istrator de bonis non, with the will annexed, as trustee, he had 
no authority to execute the trust, however imperative. As simply 
an administrator with the will, he could not sell lands except to 
pay debts and legacies, and then only under the order or decree 
of a court of competent jurisdiction, or the Probate Coart. 
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A. Hamilton, for plaintiff in error. 


The deed of the administrator with the will annexed did not 
operate as an execution of the power of sale thus given by the 
will to the executor. The power conferred upon the executor is, 
in the fullest sense of the term, discretionary ; it is a power in 
trust, personal to the executor, and consequently the statute (R. C. 
1855, art. 1m, § 1, p. 141) is inapplicable to the case. Upon 
general principles, a power so essentially personal and discre- 
tionary is not transmitted to the administrator with the will 
annexed. (Greenough v. Wells, 10 Cush. 571; Armstrong v. 
Park, 9 Humph. 195; Tainter v. Clark, 13 Mete. 220; Tiff. & 
Bull. Trustees, 759-60, and notes; Cole v. Wade, 16 Ves. 27.) 
The statute applies only to the sale and conveyance of lands 
devised to be sold positively or at all events, and it does not 
exteud to the case of discretionary power or power in trust. It 
was not intended by the Legislature to interfere where-the sale is 
made to depend on the judgment or discretion of the donee of the 
power. The following cases, occurring under statutes of similar 
character, fully support the views here taken: Wooldridge v. 
Watkins, 3 Bibb, 349; Brown v. Hobson; 3 A. K. Marsh. 380; 
Bartlett v. Southerland, 24 Miss. 359; Montgomery v. Milliken, 
5 Sm. & M. 188; S. C. & M., ch. 498; Tiff. & Bull. Trustees, 
760, note 2; Conklins v. Egerton, 21 Wend. 480; 25 Wend. 
224; Dominick v. Michael, 4 Sandf. 874-99; Perkins vy. 
Lewis, 41 Ala. 649, and cases cited; Anderson v.. McGowan, 
42 Ala. 280. 


Dryden § Dryden, for defendant in error. 


I. The probate of a will is essentially a judicial proceeding. 
(Jourdan v. Meier, 31 Mo. 42; Creasy e¢ al. v. Alverson ef al., 
43 Mo. 19.) 

If. The judgment of courts of competent jurisdiction, pro 
ceeding within their jurisdiction, are binding, however erroneous, 
until reversed in a direct proceeding for the purpose. (McNair 
v. Biddle, 8 Mo. 263-4.) This proposition is true alike of all 
courts from the highest to the lowest. 
9—VOL. XLVIII. 
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1. ‘*In this State Probate Courts have exclusive original juris- 
diction in all cases relative to the probate of last wills and testa- 
ments.” (R. S. 1845, ch. 45, § 18, p. 331.) The judgments 
of these courts in such cases are not only final—that is, not 
liable to be appealed from (Duty’s Will, 27 Mo. 45)—but are 
conclusive in all collateral proceedings. 

2. The plaintiff in error, in offering the evidence which was 
excluded, and in asking his second and third declarations of law, 
proceeded upon the fallacious notion that the validity of the 
judgment of the Probate Court would be affected by the suffi- 
ciency or insufficiency of the proof upon which it was based. 
It may be conceded that the proof on which the Probate Court 
rested its judgment establishing this will was wholly insufficient 
for the purpose, and still the judgment will stand until annulled 
in the mode prescribed by law. (Jourdan v. Meier, 31 Mo. 
42.) No averment or proof will be admitted to overthrow the 
judgment of a Probate Court more than that of a Circuit Court. 
Both will stand, however erroneous, until reversed in the modes 
prescribed by law. 


Waener, Judge, delivered the opinion of the court. 


There are two questions to be determined in the consideration 
of this case. They grow immediately out of the will of Richard 
Wells, deceased, and the action had thereon in the Probate Court. 
The sixth clause of the will of the testator, Wells, contained the 
following provision: ‘‘ All of the real estate belonging to me in 
this county, except that bequeathed to my wife and daughter, I 
direct and empower my said executor, hereinafter named, to have 
divided into seven equal parts, as nearlyas may be, leaving such 
roads as he may deem necessary for the use and convenience of 
the lots so laid off, and sell the same at such time and on such 
terms as he may think fit; hereby empowering him, the said 
executor, to convey all my right, title and interest in said lands 
to the purchaser or purchasers ; and the proceeds of said sale to 
be distributed in equal parts among my seven children, named in 
the seventh clause of this will.” The executor named in the will 
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died before the execution of the power ; and an administrator 
with the will annexed was appointed and qualified, who proceeded 
to carry out the directions of the will and.sell the property. This 
suit was brought against the defendant, who holds under one of 
the purchasers, and as a defense he set up two grounds: first, 
that the probate of the will was illegal; and second, that the 
administrator with the will annexed had no authority to sell 
under the will. The court below decided against him on both 
these points, and he sued out his writ of error. The record 
shows that in the probate of the will only one witness was exam- 
ined, although it was attested by two, and the requirement of the 
statute is that every will must be attested and proved by two 
subscribing witnesses. It is thence argued that as there was 
a defect in the proof, and the law was not complied with, the 
probate was a nullity, and that all proceedings thereafter were 
void. On the other hand it is insisted that the probate of a will 
under our law is a judicial act, and that a judgment of probate 
cannot thus be collaterally impeached, and that it is entitled to 
full force and effect until set aside or annulled in the manner 
prescribed by statute. 

The character of a judgment of probate has been before this 
court on two previous occasions. In the first case (Jourdan vy. 
Meier, 31 Mo. 40), where the question was raised as to the suffi- 
ciency of the proof on the taking of the probate, the judge, in. 
delivering the opinion, said: ‘‘ The insufficiency of the proof is 
no objection to the admissibility of the record of probate. If a 
will is admitted by the clerk or court upon insufficient proof, the 
law has provided a mode by which the validity of the will may be 
disputed and decided. Those who are interested in the matter 
are allowed five years within which they can contest the validity 
of the will. If the five years are suffered to elapse, and they 
labor under no disability, the probate is binding. A judgment 
of probate is like any other judgment of a court of competent 
jurisdiction. It must be set aside, or annulled, or reversed in 
the mode authorized by law, and until this is done it stands as a 
judgment binding upon all the world. It is not material upon 
what evidence the judgment is based, for that is not a part of the 
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judgment.” In Creasy v. Alverson, 43 Mo. 13, it was again 
declared that the probate of a will was a judicial act. 

The judgment of a court probating a will is like the judgment 
of any other court of competent jurisdiction; it cannot be im- 
peached collaterally. It matters not that the court erred, and 
that the evidence upon which it was founded was wholly insuffi- 
cient to justify it. That would simply constitute an error in 
the proceeding of the court rendering it. But the judgment 
would be yalid until set aside, reversed, or annulled in the proper 
manner. The evidence is no part of the judgment, and whether 
it was rendered upon sufficient or insufficient, legal or illegal 
evidence, can only be inquired into by a direct proceeding. The 
evidence does not confer jurisdiction upon the court; it is merely 
the means by which the conclusion is arrived at. As respec 
this point we see no objection to the ruling of the court. ' 

The next question is one of more difficult solution. Asa 
common-law power, it is doubtful whether the authority to sell 
could have been transmitted to the administrator with the will 
annexed. There has been much refinement in the books as to who 
may execute a power, and as to where the right of survivorship 
exists. Where the power is to several persons having a trust, 
capacity, or an office in its nature like that of the executors of a 
will, susceptible of survivorship, and any of them die, the power 
will survive unless it is given to them nominalim, as to the 
individuals by name. In this latter case the power would not 
survive unless it was coupled with an interest in the donees of 
the power. (State, to use, etc., v. Boon, 44 Mo. 260.) 

But it has been held that where the terms used in creating the 
power, detached from the other parts of the will, confer merely 
a naked power to sell, and yet the other provisions of the will 
evince a design in the testator that the land should be sold at all 
events, in order to satisfy the whole interest of the will, there 
also the power survives. In this latter case it is not a naked 
power in the sense of Lord Coke’s general rule, but is coupled 
with other trusts and duties which require the execution of the 
power to sell. (Franklin v. Osgood, 15 Johns. 553, and cases 
cited.) To obviate inconveniences which were found to result 
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from the strict rule of the common law on this subject, a statute 
was passed in England in the reign of Henry VIII which author- 
ized the executor or executors qualifying, or the survivor of them, 
to make a valid sale of lands devised by the will to be sold. 
Similar statutes have been enacted in many of the States, and 
our statute has extended the rule still further. It enacts that 
**the sale and conveyance of real estate under a will shall be 
made by the acting executor or administrator with the will 
annexed, if no other person be appointed by the will for that 
purpose, or if such person fail or refuse to perform the trust.” 
(1 Wagn. Stat. 93, § 1.) 

This provision is traced back to our territorial laws, but the 
point now raised is submitted for the first time to the court for 
adjudication. In New York the statutory provision is that 
‘* where any real estate or any interest therein is given or devised, 
by any will legally executed, to the executors therein named, or 
any of them, to be sold by them, or any of them, or where such 
estate is ordered by any last will to be sold by the executors, and 
any executor shall neglect or refuse to take upon him the execu- 
tion of such will, then a sale made by the executor or executors 
who shall take upon them the execution of such will shall be 
equally valid as if the other executors had joined in the sale.” 
Under this statute the following case arose: A testator by his 
last will and testament appointed three persons his executors, and 
authorized them, or the survivor of them, to sell and convey any 
part of his real estate, ‘‘in case they should find it proper or 
most fit in their opinion”? to sell the same for the purpose of 
paying his debts. Two of the executors neglected to qualify, 
and never acted as such. The other executor duly qualified and 
took out letters testamentary, in his own name only, and subse- 
quently sold and conveyed a portion of the testator’s real estate, 
for the purposes specified in the will. It was held that the power 
contained in the will was well executed; that the conveyance was 
valid, and that the statute— which provided that where real estate 
was devised to executors, to be sold by them, or was ordered by 
any last will and testament to be sold by them, and any of the 
executors neglected or refused to qualify and act as such, the sale 
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might be made by the executor or executors who took upon them- 
selves the execution of the will— applied as well to discretionary 
as to peremptory powers of sale. (Taylor v. Morris, 1 Comst. 
841.) In Kentucky, where the statute enacted ‘‘ that the sale 
and conveyance of lands devised to be sold shall be made by the 
executors, or such of them as shall undertake the execution of 
the will,”’ etc., a contrary opinion seems to have been arrived at. 

In Wooldridge v. Watkins, 3 Bibb, 349, it was held that this 
statute did not apply to a case in which the testator had ‘left 
in the power of his executors to sell or exchange any part of his 
estate, real or personal, as they might judge necessary for the 
advantage of his estate.” The case was. decided in 1814, 
without any elaboration or review of the authorities. In 1830, 
in the case of Coleman v. McKinney, 3 J. J. Marsh. 246, it was 
held that the statute did apply to a case in which the testator had 
directed his executors to sell his lands for the payment of his 
debts if his personal estate should be insufficient for that pur- 
pose, because the contingency on which the sale was to be made 
did not depend on the judgment of the executors. 

In Clay v. Hart, 7 Dana, 1, decided in 1838, that court 
affirmed the law as laid down in Wooldridge v. Watkins, and 
added that the like doctrine had been long and incontrovertibly 
settled in England in reference to this statute of 21st Henry VII, 
ch. 4; but Judge Ruggles, in his thorough and exhaustive criti- 
cism of the cases in Taylor v. Morris, shows conclusively that 
the Kentucky court erred in its rulings, and that it was not sus- 
tained by the authorities. The same question was presented to 
the Court of Appeals in Virginia upon a statute of that State, 
from which the Kentucky statute was literally copied, and a 
directly opposite decision was the result. , 

The case alluded to was that of Brown v. Armistead, 6 Rand. 
593. The power of sale in the testator’s will was in these 
words: ‘* My will and desire is that my executors hereinafter 
appointed sell at public sale all my land, provided the said land 
will sell for as much, in their judgment, as will be equal to its 
value ; and the money arising from such sale to be placed jn the 
hands of my friend Stark Armistead, one of my executors here- 
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inafter appointed, whom I vest with power to apply the said money 
to any use or uses he, in his discretion, may deem best for the 
benefit of my wife and all my children.” The testator appointed 
three executors, all of whom refused to act. Administration 
was then granted upon the estate, when the sale was made and 
the conveyance executed by anadministrator with the will annexed. 
Judge Carr, in delivering the opinion of the court, said: ‘‘ We 
will inquire, in the first place, could the administrator execute 
the power of sale given by the will to the executors? In1R.C., 
p. 388, § 52, it is said the sale and conveyance of lands devised 
to be sold shall be made by the executors, or such of them as 
shall undertake the execution of the will, if no other person 
be thereby appointed for that purpose, or if the person so 
appointed shall refuse to perform the trust, or die before he shall 
complete it. Thus stood the law as passed in 1785 (12 Stat. 
at Large, 150); in 1794 was added the rest of the clause, as it 
now stands in the revisal of 1819, viz: ‘But if none of the 
executors named in such will shall qualify, or, after they have 
qualified, shall die before the sale and conveyance of such lands. 
then in those cases the sale and conveyance thereof shall be made 
by such person or persons to whom administration of the testa- 
tor’s estate, with the will annexed, shail be granted.’ This law, 
as passed in 1785, was taken from 21st Henry VHI, ch. 4. It 
was admitted in the argument that if the testator had directed a 
positive and unconditional sale of the land by his executors, the 
case would have come directly within the law; but they are 
directed to sell, provided the land will sell for as much, in their 
judgment, as will be equal to its value; and this, it is insisted, 
renders it a special confidence reposed in the individuals appointed 
executors, which is personal to them, and can only be exercised 
by them, and not even by a part of them, but by the whole of 
them only. This point was argued with great strength, but the 
researches of the counsel had enabled him to produce no cases in 
support of it, nor have I found any.” The power was accord- 
ingly adjudged to be well executed. That case is in point, and 
even stronger than the one we are now considering. The testa- 
tor in the present case, it will be observed, directs in his will 
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absolutely that his land shall be sold. There is a discretion as 
to laying out roads, and as to time and terms of sale ; but taking 
the whole will together, and the object sought to be attained, it is 
not believed that the confidence or trust was reposed specially in 
the executor named in the will. 

The statute law of the State authorizing the sale of land by an 
administrator with the will annexed, where the executor has failed 
or neglected to act, has existed ever since we have been a State. 
Every testator, in making his will, must be presumed to be cog- 
nizant of it, and I am satisfied both on principle and on authority 
that the statute should be held to extend to all powers of sale 
conferred on executors where they are peremptory in their char- 
acter, although they may be accompanied with and involve the 
exercise of a discretion. Wills may thus be carried into effect 
according to their true intention, when otherwise they would be 
defeated by circumstances unforeseen by the testator, or at least 
their execution would become difficult, dilatory and expensive. 

I think the judgment should be affirmed. The other judges 
concur. 





Tue Boatmen’s InsurANcE AND Trust Company, Plaintiff in 
Error, v. Barron ABLE AND Cartes M. ELuearp, Defend- 
ants in Error. 


1. Corporations — Stock, transfer of title to— Surrender of certificate of 
stock.—Although the purchaser of stock in an incorporated company may 
insist, as a condition precedent tothe purchase of the stock, that the certificate 
be surrendered to the company for cancellation, yet where no such condi- 
tion was insisted on, and the transfer was in fact made on the books of the 
company, such assignment would be sufficient without surrender of the cer- 
tificate to pass the title to the stock. 


Error to St. Louis Circuit Court. 
Glover §& Shepley, for plaintiff in error. 


I. There was no evidence of any transfer of stock on the 
books of the company, or of any acceptance of a transfer by 
the company. 
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II. The sale of the certificate, though not entered on the 
books of the company, gives an equitable title to the shares. It 
may not secure the right to vote the stock or co-operate in other 
official relations as a stockholder, but the beneficial ownership 
passes. (Commercial Bank, etc., v. Cartwright, 22 Wend. 348 ; 
Fatman v. Lobach, 1 Duer, 354; Leavitt v. Fisher, 4 Duer, 1; 
Stebbins v. Phoenix, 3 Paige, 350; Mount Holly, etc., v. Terrill, 
17 N. J. Eq. 117; New York, etc., v. Schuyler, 38 Barb. 534; 
Chambersburg, etc., v. Smith, 11 Penn. St. 120; Quinner vy. 
Marblehead, 10 Mass. 476; Sargent v. Essex, 9 Pick. 204; 
Franklin Ins. Co. v. Sargent, 8 Pick. 90; 10 Ala., N. S., 82; 
Chouteau Spring Co. v. Harris, 20 Mo. 382.) The case of 
White, Ex’r, v. Salisbury, 33 Mo. 152, is not in conflict with 
the authorities just quoted. There no certificate of stock appears 
ever to have issued. 


Sharp & Broadhead, for defendants in error. 


In order to make a transfer of stock, the certificate need not 
be produced and canceled. The certificate is not the property, 
it is not the stock; it is only one evidence of title to the prop- 
erty, just as a bill of sale is evidence of title to property. A 
bill of sale or deed need not be given up by a vendor or canceled 
by him when he sells. (White, Ex’r, v. Salisbury, 33 Mo. 150; 
McClaren vy. Franciscus, 43 Mo. 452; Chouteau Spring Co. v. 
Harris, 20 Mo. 382; Worrall v. Judson, 5 Barb. 210; Roose- 
velt v. Brown, 11 N. Y. 148.) 


Buss, Judge, delivered the opinion of the court. 


Defendants were indebted to the plaintiff by a promissory note 
for $4,000, and Able, the principal upon the note, owned stock 
in the company. Upon maturity of the note, defendant Able 
proposed to sell the plaintiff his stock in part payment, and to 
his proposition received the following reply: 

‘*Dear Sir: I am instructed to receive your eighty shares of 
Boatmen’s Insurance stock at fifteen dollars per share, and credit 
the amount on your new note for $4,000, payable at thirty days 
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after date. If the above proposition meets your views, you will 
please send your, note and your stock certificate by your boy, 
and step in yourself and transfer the same on the books of the 
company. Yours respectfully, Epw. Brooks, Sec’y.” 
The new note was sent in without the certificate, and a few 
days after, Mr. Able called and said his stock certificate was mis- 
laid, but that he would look it up, and signed upon the stock- 
book of plaintiff the usual blank transfer of his stock, to be 
filled up by plaintiff’s officers. Not being able to find his cer- 
tificate, he again calls and asks that the price of the stock be 
indorsed upon the note without its production; but plaintiff’s 
secretary refused to make the indorsement unless Mr. Able would 
obtain a new certificate and assign it by complying with the 
terms of one of the company’s by-laws. This Mr. Able would 
not do. The new note went to protest, and this suit is brought 
to recover its amount. The answer sets up part payment by a 
transfer of the stock, and the reply denies the transfer. The 
only question of fact put in issue was whether the stock was 
actually transferred or not; and the court, finding the affirmative 
of that issue, gave judgment for the balance due on the note. 
Even if we thought that the preponderance of evidence showed 
that plaintiff’s officers took the assignment conditionally, and 
never intended to receive the stock unless the certificate was 
given up, and hence that it was not in fact transferred, yet the 
court below found otherwise, and that finding we cannot review, 
but can only inquire whether the court was justified in refusing 
the following declaration of law asked by plaintiff: ‘‘If the 
court find that plaintiff agreed with defendant Able to take eighty 
shares of stock, standing on their books in his name, and credit 
$1,200 on the debt in suit, without knowing said Able could not 
produce his certificate for said shares for cancellation, plaintiffs 
were not bound to enter said credit without such production of 
said certificate for cancellation; and if said Able would neither 
produce said certificate for cancellation nor take steps provided 
by plaintiffs by-laws to procure another certificate in case of 
loss, the verdict should be for plaintiffs.” 
This declaration, if made, would have been defective in ignor- 
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ing several facts, among which was the actual assignment upon 
the company’s books; nor does it seem to have been drawn with 
a careful reference to the issue. The question was transfer or 
no transfer, purchase or no purchase, and it only touches that 
question argumentatively. With reference to this issue, the scope 
and effect of the instruction must be understood to be that there 
could have been no transfer of the stock without a surrender of 
the stock certificate, unless such surrender was waived by the 
purchaser, and that this stock was not in fact transferred for 
want of compliance with the requirements of the company’s 
by-laws in obtaining a new certificate for surrender. Had the 
declaration predicated the agreement to purchase upon such 
surrender, as a@ condition of receiving the stock, it would have 
been so far clearly right, for the plaintiff ’s officers had a right to 
affix any condition to their agreement they saw fit. They cer-~ 
tainly had a right to insist that the outstanding stock certificate 
should be given up, and to refuse to receive a transfer until it 
was done. But the declaration does not do that; and if the 
construction I have given it be the correct one, the plaintiff is 
made to claim that no credit should be given for the stock, 
although it may have been legally transferred. We have, then, 
only to consider whether the transfer could have been in fact 
made without the production of the certificate, and not whether 
defendant Able failed to comply with a reasonable condition in 
an agreement to purchase. Upon this point there can be no 
doubt. Plaintiff’s charter, approved January 26, 1864 (§ 8), 
expressly provides that the stock shall ‘‘be assignable only on 
the books of the company,” and thus adopts the rule applicable 
to the transfer of corporation stock, whether expressed in the 
charter or not, with its corollary that such assignment upon the 
books passes the title. (White, Ex’r, v. Salisbury, 83 Mo. 150.) 
It is also a recognized rule in the. sale of stock that an assign- 
ment or transfer of a stock certificate will not of itself pass the 
title to the stock, although, like an agreement in writing to sell 
land, it gives an equity, and the assignee of the certificate can 
compel a transfer upon the books except as against a bona fide 
purchaser who has acquired a title by such transfer. (Sargent 
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y. Franklin Ins. Co., 8 Pick. 90; Sargent v. Essex M. R. C., 
9 Pick. 202; Com. Bank v. Cartwright, 22 Wend. 348 ; Chou- 
teau, etc., v. Harris, 20 Mo. 382.) 

The fear that there might be such outstanding equity that 
would give trouble to the purchaser, would be a very good reason 
on his part for insisting, as a condition of purchase, that the cer- 
tificate be surrendered. But when no such condition was insisted 
on, and the transfer was in fact made, such fear would be no 
excuse for refusing payment. The purchaser in that case would 
assume the risk of all the trouble that might arise from the out- 
standing certificate. The court below found this fact against the 
plaintiff, and, having so found it, committed no error in refusing 
the declaration of law he sought. 

The judgment will be affirmed. Judge Wagner concurs. 
Judge Currier not sitting. 





Mary R. Water, sy BER Next Frrenp, James Purpy, 
Respondent, v. Lrrrteton W. Water, Appellant. 


1. Equity — Husband and wife — Trustee — Statute of uses. —A deed of land 
made on behalf of a husband and wife prior to their marriage, to a trustee for 
their joint use and benefit, by the terms of which the property was to be 
afterward conveyed by the trustee in such manner and to such persons as 
they might appoint, did not create in the trustee a dry trust, which was imme- 
diately executed under the statute of uses in the husband. That statute was 
never intended to apply to such a case. 

2. Husband and wife — Suit by wife against husband may be brought, when. 
—A wife may maintain suit against her husband not only where she asks 
relief in respect to her separate property, or where she seeke a separate provi- 
sion out of her property; but in other cases she may sue him by her next 
friend, where he improperly interferes with her rights so as to make it neces- 
sary for her to defend herself against his unwarranted claims on her property; 
as where property held by a trustee for the benefit of herself and her husband 
jointly, was by the trustee conveyed to her husband absolutely, suit might be 
brought to reinstate the trust on the ground of fraud, misrepresentation and 
undue influence. And in reinstating the trust no deduction should be made, 

on behalf of the husband, of the value of improvements made by him on the 

property from the rents and profits arising therefrom. 
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Appeal from St. Louis Circuit Court. 
Lackland, Martin & Lackland, for appellant. 


I. There was no trust created by the language of the deeds. 
What purported to be a trust was instantly executed by the stat- 
ute of uses, leaving no estate in the trustee. (Hill on Trustees, 
232-3.) 

(a) The fact that one of the cestuzs gue trust was or became 
a married woman does not defeat the operation of the statute, 
because the estate to her was not a separate estate. An estate 
to the joint use of husband and wife is not a separate estate. 
(Geyer v. Branch Bank, 21 Ala. 414; Bender v. Reynolds, 12 
Ala. 446.) 

(5) The fact that the estate to Mrs. Walter was given in con- 
templation of her marriage does not change the rule. (Ware v. 
Richardson, 8 Md. 50; Kuhn v. Newman, 26 Penn. 227.) 

(c) There was nothing in the quantity of estate given to Mrs. 
Walter to defeat the statute, for she was either a joint tenant or 
a tenant by the entirety. (Gibson v. Zimmerman, 12 Mo. 385.) 

(d) There was nothing in the duration of her estate to arrest 
its operation, for the unlimited power of disposal attached to the 
estates of the beneficiaries—invested them with fee simple estates. 
(Ruby v. Barnet, 12 Mo. 1; 2 Rop. Husband and Wife, 205, 
§ 2; 2 Spence’s Eq. Jur. 495.) 

(e) The husband was entitled during his life to the use and 
enjoyment of the whole estate, no words of exclusion being used. 
(Hill on Trustees, 406-420 ; 2 Sto. Eq. Jur. 849, § 1382; Wh. 
& Tud. Lead. Cas. Eq. 539; McCaulay v. Phillips, 4 Ves. 18.) 

Il. The wife, having no separate estate, cannot sue her hus- 
band in respect to this property. 

(a) She could not sue him in any proceeding at law. (Cord 
Legal and Eq. R. M. W., § 1019; 1 Dan. Ch. Pl. and Pr. 111; 
Longdyke v. Longdyke, 44 Barb. 367; Matson v. Matson, 4 

Mete., Ky., 262.) 

(6) Equity follows the law, and, outside of statutory enact- 
ments, does not authorize a wife to sue her husband except where 






































142 ST. LOUIS. 








Walter, by her next friend Purdy, v. Walter. 





the controversy embraces rights vested in her as a feme sole, or 
where she asks for the establishment of a separate estate or sepa- 
rate provision out of her general estate. (1 Dan. Ch. Pr. 142-3, 
2d Am. ed. 146; 2 Kent’s Com. 164; Parsons v. Parsons, 9 
N. H. 309; Earl v. Ferris, 19 Beav. 69; Wake v. Parker, 2 
Keen, 59; Ritter v. Ritter, 31 Penn. 396.) 

Ill. The charges of fraud and violence were not established as 
alleged ; neither were they in any way connected with the execu- 
tion of the deeds sought to be set aside. 

IV. The court erred in including the Mound City hotel in the 
decree re-establishing the trust. It did not originally belong to 
the trust estate. Its constituent elements were as follows: The 
result of the sale and exchange of trust property, $12,900. Rents 
from trust property, $17,685.68. 

(a) The hotel cost $30,585.62. Of this cost only $12,900 
proceeded from the trust estate. The balance, for $17,685.62, 
proceeded from the rents and profits, which belonged absolutely 
to the defendant. There was no equity in turning this major cost 
of the hotel into the trust fund, because it was definitely ascer 
tained and fixed by the report of the commissioner. 

(5) If the trust estate was wrongfully converted, then the pro- 
ceeds of that estate in the hands of defendant remained construc- 
tively subject to the trust. In such case the preponderance of 
authority goes no further than to allow a lien in favor of the fund 
wrongfully converted. (Atherly on Marr. Set. 442-4; 25 Law 
Lib. 235; Lane v. Dighton, Ambler, 414; Balgney v. Hamilton, 
td. 414; Ryall v. Ryall, 1 Atk. 59; Kirk v. Webb, Prec. Ch. 84; 
contra, Bennett v. Mayhew, 1 Bro. Ch. 232.) 

(c) Where the consideration of the investment by a trustee 
does not consist entirely of the trust estate, and the proportion of 
the trust estate entering into the investment is known, a court 
of equity either declares a lien against the investment for the 
amount of the trust fund it contains, or it decrees an undivided 
interest in favor of the trust estate to the extent of the trust 
fund so contained in the investment. (Price v. Blackmore, 6 
Beay. 507; Oliver v. Pratt, 3 How., U. S., 408; Heth v. Rich- 
mond, 4 Gratt 482.) 
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Glover & Shepley, with whom was Espy, for respondent. 


Opposing counsel contend that a wife may sue her husband 
(1) only in reference to property conveyed to her separate use ; 
(2) in respect to her right to a settlement. If this is correct, 
then the laws create many other interests of property in a wife 
which it will not protect. This is a contradiction. No such 
anomaly is known. The law protects every right which it admits 
to exist. The wife may sue for other rights than those to sepa- 
rate property. (Sto. Eq. Pl. 63, note 2; Fry v. Fry, 7 Paige 
Ch. 461.) A wife may sue her husband to secure her distribu- 
table share of an estate against his creditors. (Eubank v. Mon- 
telien, 5 Ves. Jr. 737.) Where the wife claims an interest 
adverse to her husband, she may sue him. (Bradley v. Emerson, 
7 Verm. 869; Smith v. Pinscomb, 10 Eng. Law & Eq. 50; 
Monday v. Wagham, 11 Eng. Law & Eq. ; O’Brien v. Hilburt, 
9 Texas, 297; Coleman v. Satterfield, 2 Head, 265; Lampert v. 
Lampert, 1 Ves. 21; Sydney v. Sydney, 3 P. Williams, 269; 
Kirke v. Clark, Prec. Ch. 275.) A wife may sue a husband in 
equity in all cases of wrongful acts done against her property. 
(Barber v. Barber, 21 How. 582; Bright on Husband and Wife, 
471; 2 Sto. Eq. 167, § 847; id. 264, § 956; 1 Sto. Eq. 30, 


§ 29.) 
Waener, Judge, delivered the opinion of the court. 


This was a proceeding in the nature of a bill in equity for 
the purpose of reinstating a trust. It appears that the plaintiff 
and defendant, on the 18th of May, 1857, mutually agreed to 
convey, or procure to be conveyed, certain real estate belonging 
to them, or their friends respectively, to a trustee, to hold to 
the joint use of both. This agreement was niade in contempla- 
tion of marriage. Afterward the plaintiff, in pursuance of this 
agreement, procured from her mother, Charlotte J. Purdy, a con- 
veyance of certain real estate to one John Burkholder, for the 
use, benefit and behoof of said Mary R. (the plaintiff) and the 
said Littleton H. (the defendant), as joint tenants and not as 
tenants in common, to be used and enjoyed by the said plaintiff 
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and defendant, to be by such trustee conveyed in such manner, to 
such persons and for such considerations as the plaintiff and 
defendant might at any time direct and appoint, whether in fee 
simple absolutely, in mortgage, trust, by lease, or in any other 
manner ; and in case of the death of either said plaintiff or defend- 
ant without having directed or appointed the manner in which said 
estate should be conveyed or disposed of, then the trustee should 
hold the property in trust for the children of the body of the 
plaintiff by the defendant; and in case there should be no chil- 
dren of the marriage living at the time of the death of either of 
them, then the trustee was to hold the property in trust for the 
survivor, and for the heirs and legal representatives of the sur- 
vivor forever. At the same time, and by way of complying with 
his part of the agreement, the defendant conveyed certain real 
estate to Burkholder upon the same trusts as those expressed in 
the deed of Mrs. Purdy. Several years subsequent to the mar- 
riage the parties directed Burkholder, the trustee, to convey the 
property of the plaintiff to one Hatch, and they joined also in 
a deed conveying the same to Hatch in fee simple for the consid- 
eration of one dollar, and in a short time thereafter Hatch con- 
veyed it to the defendant by absolute title for the nominal con- 
sideration of five dollars. By this means the defendant obtained 
the complete title discharged of all trusts. This suit was insti- 
tuted by the plaintiff to have these conveyances set aside and 
declared void on the ground that they were procured by false- 
hood, fraud, misrepresentation and undue influence, and asking 
that the trust might be reinstated and a new trustee appointed. 
The Circuit Court, after referring the matter to a commissioner 
to take testimony, on the coming in of his report granted the 
prayer of the petitjoner, appointed a new trustee, and re-estab- 
lished the trust upon certain property owned by the defendant 
which the court found was obtained from the proceeds and the 
rents and profits of the property of the plaintiff. From this 
decree the defendant appealed. In the first place it is argued 
here by the counsel for the appellant that the deeds did not raise 
a trust in Burkholder at all, as it was a dry trust and executed by 
the statute of uses, leaving no equitable or trust estate to invoke 
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the jurisdiction of a court of equity. But this is obviously a 
mistake. The statute of uses does not, and was never intended 
to, apply to such a case. To Say that the use was immediately 
executed in the appellant, upon the making of the deed to the 
trustee, so as to vest him with the absolute title, would defeat the 
very object of the instrument, destroy the rights of survivorship, 
and is a proposition which cannot be maintained. 

It is further objected that this suit cannot be maintained by 
the wife against the husband; that the only cases wherein the 
wife is permitted to proceed against the husband are: First, 
. where she asks for relief in respect of her separate property.; and 
secondly, where she asks for relief in respect of her separate pro- 
vision out of her property. These two instances are the usual 
ones where she is allowed to proceed against her husband. But it 
does not follow that they are the only ones. She may have other 
rights which it is necessary for her own protection to vindicate ; 
in which case the courts will not stand still and see her sacrificed 
and turned away remediless. Story, after stating the rule at 
law in respect to her disabilities, says: ‘‘ But there are excep-- 
tions in equity which are wholly unknown at law. Thus, if a 
married woman (as sometimes happens) claims some rights in 
opposition to the rights claimed by her husband, and it becomes 
proper to vindicate her rights against those of her husband, at 
law she cannot maintain any suit against him. But in equity she 
may maintain a suit against him and all others who may be 
proper or necessary parties. In such a suit she cannot act under 
the advice or protection of her husband, and therefore she is 
allowed.to seek the protection of some other person, who acts as 
her next friend, and the bill is accordingly exhibited in her name 
by such next friend.”” (Sto. Eq. Pl., § 61.) It is also said 
in the same work to be our constant: experience that the husband 
may sue the wife or the wife the husband, in equity, notwith- 
standing neither of them can sue the other at law. This lan- 
guage was cited and approved in the case of Barber v. Barber, 
21 How. 582, and the court declares that these ‘‘ citations have 
been made to show the large jurisdiction which a court of equity 
has to secure the rights of married women when it may be neces- 
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sary to exert it with the assistance of the husband, or when he 
improperly interferes with them so as to make it necessary for 
the wife to defend herself against his unwarranted claims to her 
property. The result of that jurisdiction now is that the wife 
may in all such instances sue her husband by her next friend.” 
The bill here was exhibited by the wife in the name of her next 
friend, and we think the suit was well brought. After a careful 
examination of the voluminous record, it appears to us that the 
decree is amply sustained by the testimony. The evidence leaves 
no room to doubt that the appellant obtained the fee simple title 
to the premises by resorting to the most unworthy practices and 
by perpetrating a deliberate fraud upon his wife. Instead of 
being her protector, his course was that of systematic oppression. 
He drove away her relatives and allowed no one to consult and 
advise with her, when he was seeking to deprive her of her prop- 
erty interests. The evidence shows incontestably that he induced 
her to believe that in executing the conveyance to Hatch she was 
merely changing trustees and not altering the title to the prop- 
‘erty. The arbitrary manner in which he treated her effectually 
extinguished all free agency on her part, and whatever she did 
was by force or intimidation. When he made known his will she 
was passive. The explanation which he attempts, that it was a 
voluntary proposition on her part to deed the property to him 
absolutely, that he might be like other married men, and uncon- 
ditionally own all the property, and that he objected, and that it 
was some ten days or two weeks before he finally acceded to the 
request, is as ridiculous as it is false. The conditions on which 
the parties lived did not call for such an overflow of affection and 
disinterested regard on the part of the wife, and the appellant’s 
avaricious disposition and insatiate greed do not warrant the 
conclusion that it would take that length of time for him to 
acquiesce in such a proposition. 

Hatch was the ready and willing instrument in the handg of the 
appellant in carrying out the disgraceful transaction. That: the 
property was deeded to him in fee, and that immediately thereafter 
he conveyed by the same title the property to the appellant, and 
that the consideration in both deeds was only nominal, raises the 
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conclusive presumption that the whole matter was prearranged. 
In exculpation of the discreditable part taken by Hatch he says 
that he supposed that in making the deed the title to the property 
would not be changed, but that Mrs. Walter would still have her 
rights in the same. But this in nowise helps him, and only goes 
to show that the only office that he performed was to do whatever 
Walter required of him ; and the whole taken together stamps the 
full agency and design of Walter in the entire transaction. 

But the further point is urged against the decree that it applies 
the trust to the property of the appellant, and that this property 
was improved and enhanced in value by some of his own means. 
The hotel property which is made subject to the trust was pur- 
chased with the trust property of the wife, and some of the 
improvements were paid for out of the rents and profits of the - 
trust estate. It is insisted that these rents and profits belonged 
absolutely to the husband, and that, therefore, there should be a 
deduction to that amount. But suppose the money had been laid 
out and expended upon the original trust estate of the wife 
before there was any alteration in the deeds, would it not have 
been the same trust property, and subject to the terms and con- 
ditions and limitations of the original trust? Such being, as we 
think, the case, the unlawful conversion did not change the char- 
acter of the property, and the cestuz que trust has the right to 
enforce her claim against the property acquired by the proceeds 
and profits of what was originally hers. It may be that she is 
getting a more valuable claim than she previously had ; if so, the 
case furnishes a happy illustration of the doctrine of retributive 
justice. Upon a full review of the whole case we think the judg- 
ment should be affirmed. The other judges concur. 
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Tae State or Missourr, To Use or Lucy W. Perry ef ai., 
Defendant in Error, v. Ggorez Town ef ai., Plaintiffs in 
Error. 


1. Courts, Probate— Sale of lands, report of at same term — Impeachment 
of —Writ of error.—In case of a sale of land under an order of Probate 
Court, the title does not pass until the report of the sale and its approval. 
The proceedings are a nullity, and no title passes if the report is made and 
the sale approved at the term when the order issued. But in proceedings 
before the Circuit Court the rule is different. And notwithstanding such 
premature report, the title will pass until the sale be set aside on appeal, or 
by direct proceedings instituted for that purpose. The reason for the dis- 
tinction is based on the fact that where the report is approved in advance of 
its lawful return, the action of the Circuit Court can, and that of the Pro- 
bate Court cannot, be reviewed by writ of error. 








Error to Second District Court. 
G. I. Van Alen, for plaintiffs in error. 


The court erred in allowing the pretended deed from French, 
as guardian of said minors, to be read in evidence. The report 
of commissioners, the order of sale by the court, the report of 
sale, and the sale and conveyance all having been made at the 
same term of court, the proceedings were void and did not affect 
the title of the infants to said land. (Sedgw. Stat. and Const. 
Law, 349, 351; 2 How., U. S., 319; 22 Mo. 310; 4 Wheat. 
895; Strause v. Drennan, 41 Mo. 289.) 


Wingo & Relfe, for defendant in error. 


I. This case differs from an administrator’s sale very materi- 
ally, because there the law expressly provides that the report shall 
be made in a certain manner and at the next term, and, if not 
approved, to be void. The law governing this sale does not 
include the idea of a report of sale to be made at a subsequent 
term, nor does it say the sale shall be void if not approved. 

II. The order of sale, approval and report, like that in a 
partition suit, is a final judgment and cannot be collaterally 
attacked. (Latrielle v. Dorleque, 35 Mo. 283.) This was 
proceeding ex parte, the court had jurisdiction, and its final 
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determination cannot here be impeached. (Perryman v. State, 
8 Mo. 208; McNair v. Biddle, 8 Mo. 257-264; 10 Pet. 472; 
17 Mo. 71.) 

III. If the sale is even void, and conveyed no title to the pur- 
chaser, yet the guardian has received $1,500 of the purchase 
money from grantee for the infants, which they would have to 
refund if they recovered the land. They cannot have both land 
and money, neither the whole nor part of both. If they elect the 
land they must refund; if they elect the money they are entitled 
to recover in this action, because the amount so claimed by them 
having been invested by their guardian, his sureties are liable. 
The privilege of infancy is a shield, not a sword. They cannot 
have the benefit of a contract on the one side without returning 
the equivalent on the other. (2 Kent’s Com. 240; 15 Mass. 
345; Badger v. Phinney, 1 N. H. 73; Roberts v. Wiggins, 7 
Cow. 179; Roof v. Stafford, 6 N. H. 339; Smith v. Evans, 5 
Humph., Tenn., 70; Heath v. Stevens, 48 N. H. 251; 1 Am. 
Lead. Cas. 116; Tyler on Inf. and Cov., §§ 37-8; Jones v. 
Stanton, 11 Mo. 433; Owen v. Rector, 44 Mo. 889; Hillyer 
v. Bennett, 8 Eden’s Ch. 222.) 


Buss, Judge, delivered the opinion of the court. 


One George R. Richards, deceased, was guardian of the estate 
of plaintiff Lucy W. Perry and others, and, as such guardian, 
presented a petition to the Circuit Court for an order of sale of 
the real estate of his wards, under sections 34 and 35, chapter 116, 
Gen. Stat. 1865 (Wagn. Stat. 677), and the defendants became 
his sureties upon the bond required by section 35. He sold the 
property for $7,000, for $1,500 of which he failed to account, 
and died insolvent. This suit is brought for the use of his wards 
against his sureties, and they claim exemption from liability upon 
various grounds, but principally because, as they allege, the 
proceedings upon which the sale was had were void and no title 
passed by the sale, and hence the infants have no claim to what 
was paid over to their guardian. 

It appears that the guardian made report of the sale of the 
land at the same term of the Circuit Court at which the order of 
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sale was made. I see no other irregularity of importance, and 
defendants’ counsel seem to rely mainly upon this to sustain 
their claim. Defendants acknowledge that the land was sold, 
and that they became specially obligated to see to the faithful 
application of the money. It hardly becomes them to now say 
that it was not properly sold, and the purchaser not complaining, 
that the minors are not entitled to the money received for their 
use. But we do not say that, if the proceedings were void, the 
defense would not be a good one, but will only consider the ques- 
tion of their validity until reversed by a direct proceeding. 

It has always been held by this court that in an order of sale 
by a Probate Court, the title does not pass until the report of the 
sale and its approval, and that the proceedings are a nullity and 
no title passes if the report is made and the sale approved at the 
term when the order issued. 

This matter is thoroughly discussed in Strause v. Drennan, 41 
Mo. 289 ; and in an action of ejectment by the minor after arriving 
at majority, a previous sale by his guardian was held for naught, 
partly for the reason that the report of the sale was confirmed at 
the term at which the sale was made. The court, however, dis- 
tinguishes between courts of limited jurisdiction, like courts of 
probate, and those of general jurisdiction, and exercising it ac- 
cording to common-law rules, the reason for which distinction I 
will hereafter consider. In Roberts v. Casey, 25 Mo. 584, 
although no report and approval of the sale were required in the 
act then under discussion, Judge Napton acknowledges ‘‘ that if 
the title of the purchaser depended on the approval and sanction 
of the court, there could of course be no title anterior to such 
approval,” and says that ‘‘ the sales of administrators under the 
statute are of this character.”” In Speck v. Wohlein, 22 Mo. 
810, the court refused relief against a defective execution of 
@ statutory power, the defect consisting chiefly in the fact that 
the administrator, under whose sale the plaintiff claimed, had 
reported the same at the same term at which it was made, but 
acknowledged that the defect was radical. While, ordinarily, 
proceedings in a court cannot be impeached collaterally, and 
only, if at all, by a direct proceeding for the purpose, yet it is 
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otherwise with radical errors in the Probate Court; for if the 
approval is made at the wrong term, the party who has a right 
to object, and to appeal if not satisfied, is not in court and is 
not required to be there. He may never have in fact appeared, 
and yet he is supposed to know of the sale, and knows the proper 
time for its return and approval. Of that time he has construc- 
tive notice at least, and has no notice of any other time, and 
opportunity is given him to appeal if not satisfied. But if the 
sale is approved in advance of its lawful return, it is done without 
notice, actual or constructive; he cannot appeal, and is without 
remedy, for error does not lie to the Probate Court. 

The general subject has been more fully considered in Caldwell 
v. Lockridge, 9 Mo. 858, although the proceeding reviewed was 
different. It was there held that a judgment in the Probate Court 
without notice was utterly void, and not merely erroneous, the 
above reason being given. Judge Scott in the last case quotes 
from the opinion in Smith v. Rice, 11 Mass. 507, in which a 
distinction is made between judgments in Probate Courts and 
those in courts of general common-law jurisdiction, and the 
reason for such distinction is there clearly stated. It appears 
that by the law of Massachusetts, courts of probate had the right 
in certain cases to make partition of lands; and the law required 
that the court should appoint guardians for minors, and discreet 
persons to represent non-residents, to appear and act for such 
minors and non-residents in the proceeding. This preliminary 
requirement had not been complied with, and the court held the 
proceeding a nullity, and expressly based their opinion upon the 
ground that no writ of error lies to the Probate Court; and, by 
not being represented in the proceeding or having notice, no 
opportunity was given for appeal. 

The authorities, then, that seem to contradict the general prin- 
ciple that judgments cannot be impeached collaterally, do not 
apply to the case under consideration. This was a proceeding in 
the Cireuit Court, to all final judgments of which court a writ 
of error lies as a writ of right. If the wards of the guardian for 
whom defendants became sureties do not choose to abide by his 
action in the sale of their lands, they may, by a direct proceeding, 
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call its. legality in question. A premature report and confirma- 
tion of sale, if actually had, deprives them of no right to have 
the action reviewed ; and if they were thus cut off from the right 
of appeal, they are not cut off from their other remedy, equally 
effectual. 

It does not become necessary to give any opinion as to the 
regularity of the proceedings now sought to be collaterally im- 
peached. Such opinion can only be authoritatively given ina 
direct proceeding to review them. The Circuit Court refused to 
permit them to be brought in question in this case, and, in such 
refusal committed no error. 

Several other questions are raised by counsel, but they either 
are not involved in the record, or the positions taken are not 
sustained by the law, and it is unnecessary to consider them in 
detail. ) 

Judgment affirmed. The other judges concur. 





Exiza P. Bucxizy, Respondent, v. Joun Knapp ef ai., 
Appellants. 


1. Damages — Libel — Justification — Close of case, who entitled to.—When 
defendants in an action for libel plead justification, that plea does not entitle 
them to open and close the case. "Where, as in such case, the damages are 
unliquidated, and to be computed by a jury and depend upon proof, the plain- 
tiff is generally entitled to open. 

2. Damages — Libel — Justification — Want of knowledge of publication of 
libel.— Under the statute touching libel (Wagn. Stat. 1021, ? 44), defendant 
may allege both the truth of the matter charged as defamatory and any 
circumstances in mitigation. But when the defendant bases his whole defense 
on the truth of the matter charged, testimony showing that the libelous article 
was published without his knowledge is inadmissible. 

8. Damages — Libel — Newspaper proprietor, responsibility of.—The pro- 
prietor of a newspaper is responsible for whatever appears in its columns. It 
is unnecessary to show that he knew of the publication or authorized it. 

4. Damages — Malice, express and implied.— When slanderous words are 
spoken, or a libelous article is published falsely, the law will imply malice, 
There is no necessity of proving express malice. 

5. Damages — Libel, vindictive damages allowed in.—Vindictive damages may 

be allowed in civil proceedings. In all actions of tort, whether for assault 
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and battery, or for trespass or libel or slander, where there are circumstances 
of oppression, malice or negligence, exemplary damages are allowed, not 
only to compensate the sufferer, but to punish the offender. 

6. Damages — Libel —Wealth of defendant may be shown in estimating dam- 
ages.—In an action for libel, evidence may be properly introduced to show 
defendant’s wealth as an element in estimating the damages. 

7. Evidence, formal objectiang to, insufficient.— Objections to evidence which 
are merely formal, specifying no reasons therefor, are uniformly held to be 
insufficient. 


Appeal from St. Louis Circuit Court. 
T. G. C. Davis, for appellants. 


I. The deposition of John N. Edwards, proving that the de- 
fendants had nothing to do with the composition or publication of 
the alleged libel, and in fact knew nothing about it until after it 
appeared in the Republican, was proper evidence to rebut malice 
in fact, and also ‘‘to enable the jury to estimate the probable 
guantum of injury sustained.” (2 Stark. Sland. 78; Thorn- 
ton v. Stephen, 2 Moody & R. 45-6; Richards v. Richards, zd. 
558.) And this evidence was proper in mitigation of damages 
under the justification. (Chalmers v. Shackell, 6 Carr. & P. 475; 
Morris v. Duane, 1 Binn. 90; Kennedy v. Gregory, id. 85; 
Coleman v. Southwick, 9 Johns. 46; Hotchkiss v. Lathrop, 1 
Johns. 288; Root v. King, 7 Cow. 613, 632-3; Gillman v. 
Lowell, 8 Wend. 575; Parsons v. Harper, 16 Gratt. 76; Shank 
v. Case, 1 Ind. 170; Murphy v. Stout, zd. 372; Swails v. 
Butcher, 2 Ind. 84; Shoulty v. Miller, 1 Ind. 544; Sloan v. 
Petrie, 15 Ill. 425; 16 Ill. 405; McAlister v. Tibley, 25 Me. 
474; Sanders v. Johnson, 6 Blackf. 55.) It is not necessary to 
plead mitigating circumstances in mitigation of damages, under 
the code of Indiana (just like our own code), because evidence . 
given under a plea of justification, but not fully proving the plea, 
will be considered in mitigation of the damages. (O’Connor v. 
O’Connor, 27 Ind. 70; Sweeny v. Nave e¢ al., 22 Ind. 180; 1 
B. Monr. 172; 18 B. Monr. 786; Tinsley v. Freeman, 50 IIl. 
497.) A plea of justification, not fully sustained, does not 
aggravate the damage in an action for libel or slander in this 
State; and evidence given under such a plea may reduce the 
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damages to a nominal sum. The reason for pleading facts and 
circumstances in mitigation of damages in the courts of New 
York never prevailed in Indiana nor in this State; hence the 
decisions in Indiana, notwithstanding the provision of the New 
York code, was literally copied into that of Indiana, and it has 
been copied into our own code. (See O’Connor v. O’Connor, 
supra; Sweeney v. Nave et al., supra; Nelson v. Musgrave, 
10 Mo. 649; also see Detroit Daily Post Co. e¢ a/. v. McArthur, 
16 Mich. 451.) 

II. Evidence of the wealth or pecuniary circumstances of a 
defendant is not admissible, in actions for libel and slander, to 
enhance the damages, or for any other purpose. (Townsh. Sland. 
and Libel, 479, § 391; Meyers v. Malcolm, 6 Hill, 292; Palmer 
v. Haskins, 28 Barb. 90; Morris v. Barker, 4 Harrington, Del., 
520; Ware v. Curtledge, 24 Ala. 622; Taber v. Hutson, 2 Ind. 
822; Moody v. Osgood, 50 Barb. 682; Stout v. Proll, 1 Cox, 
N. J., 78-80; Grandy v. Humphries, 35 Ala., N. S., 626; Pool 
v. Deevers, 30 Ala. 675.) 

III. The court erred in charging the jury that if they found 
for the plaintiff they might give the plaintiff compensatory and 
exemplary damages. A libeller may be indicted and punished. 
(Weber v. State, 10 Mo. 4.) Exemplary or punitory damages 
are not recoverable in such cases. (Austin v. Wilson, 4 Cush. 
278; Taber v. Hutson, 5 Ind. 326; 11 Ind. 159.) The general 
rule is to give such damages as will compensate the plaintiff, 
without any reference whatever to the operation of the verdict 
upon the minds of others as an example, or to deter them from 
the commission of similar wrong. Crimes are punished in courts 
of criminal jurisdiction, for the reformation of offenders, and 
also to deter others from offending in like cases; while damages 
in civil actions are given to repair losses and compensate the 
injured to the extent of the injury sustained in every case of 
actual wrong. Intentional and malicious wrongs have been made 
exceptions, by the courts, to the general rule of compensation in 
not a few cases. The latest decision of our own Supreme Court 
on the subject inclines strongly to the principle of compensation. 
(Levering e¢ al. v. Union Trans. & Ins. Co., 42 Mo. 88; Goetz 
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v. Ambs, 22 Mo. 170; 27 Mo. 83; 2 Greenl. Ev. 257, § 258 ; 
Malone v. Murphy, 2 Kan. 262; Hodgson v. Millward e¢ ai., 
8 Grant’s Lead. Cas. 411; Flint v. Clark, 13 Conn. 366, 370; 
Bristol Manuf. Co. v. Gridley, 28 Conn. 288 ; Markham v. Rus- 
sell, 12 Allen, 573 ; Harrison v. Swift, 13 Allen, 144.) 

IV. The damages found for the plaintiff are excessive, and 
the cours ought to have granted the defendants’ motion for a new 
trial on that ground. (Goetz v. Ambs, supra; Kinsey v. Wal- 
lace, 86 Cal. 480; Swartzel v. Dey, 3 Kan. 244.) 


Lackland, Martin & Lackland, for appellants. 


I. The court erred in ruling out the testimony of the witness 
Edwards. If he wrote the article containing the alleged libel, and 
it was published in the paper of appellants without their knowledge 
or consent, these facts were competent evidence in mitigation of 
damages. 

Il. The court erred in admitting testimony tending to show 
the pecuniary condition of the defendants. Such testimony is 
incompetent. (Myers v. Malcolm, 6 Hill, N. Y., 292; Ware v. 
Curtlege, 24 Ala. 622; Palmer v. Haskins, 28 Barb. 90; Mor- 
ris v. Baker, 4 Harring. 520; James v. Biddington, 6 Carr. & 
P. 590; Coryell v. Colbaugh, 1 Coxe, N. J., 77; Townsh. Sland. 
479, § 391.) 

III. The following cases, cited as authorities against this posi- 
tion, were reviewed at length: Fry v. Bennett, 4 Duer, 247; 
Bennett v. Hyde, 6 Conn. 24; Case v. Marks, 20 Conn. 248; 
Adcock v. Mead, 8 Ired. 360; Karney v. Paisley, 18 Iowa, 92; 
Humphries v. Parker, 52 Me. 502; Halsey v. Brooks, 20 Ill. 
115; Lewis v. Chapman, 19 Barb. 252; State v. Barrett, 7 
Pick. 86; McNamara v. King, 2 Gilman, Ill., 482; McAlmont 
v. McClellan, 14 8. & R. 359; Grabe v. Margrave, 4 Ill. 372; 
Reed v. Davis, 4 Pick. 216. 

IV. If the appellants composed and publised a libel against the 
respondent, they are liable to be tried and convicted for it, and 
may be punished both by fine and imprisonment. (2 Wagn. Stat. 
886, § 2; Austin v. Wilson, 4 Cush. 273; Tabor v. Hutson, 5 
Ind. 159; Weber v. State, 10 Mo. 4.) This is a reason why 
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punitory damages should not be given in this suit; otherwise the 
defendants might be punished twice for the same offense. 

V. The court erred in the first instruction, because it assumes 
by implication that the appellants charged respondent with forni- 
cation. This should have been left to the jury. It also assumes 
that the action of appellants was unlawful. This shut out inquiry 
as to the facts which made it so. 

VI. The second instruction is erroneous because it required 
the defendants to establish by proof divers fornications with 
divers persons. One act of fornication, or divers acts of forni- 
cation with one person, were declared by the court as not suffi- 
cient defense under the answer. 


Dailey & Adams, with H..4. Clover, for respondent. 


I. This being an action of tort, and the damages being unas- 
certained, the court below properly permitted the plaintiff to open 
and close the case. (Carter v. Jones, 5 C. & P. 641; Mercer v. 
Whall, 5 Q. B. 447; Cotton v. James, M. & M. 273; 1 Greenl. 
Ev. 102, and note 4.) 

II. The petition in the divorce suit of Robert Buckley v. Jane 
Buckley, and the deposition of Edwards, offered by defendants to 
show, in mitigation of damages, that the defendants were not the 
originators of the libel, were properly excluded: 1. Because 
this circumstance was not pleaded in mitigation. The defendant 
in libel and slander must set up the mitigating facts relied on 
(Gen. Stat. 1865, ch. 165, § 44), and especially must this be 
done when the truth is pleaded. (Weaver v. Hendricks, 30 Mo. 
507.) 2. Because such a circumstance is not admissible in 
evidence in mitigation of damages, under the rules of evidence. 
(Anthony v. Stevens, 1 Mo. 254; Moberly v. Preston, 8 Mo. 
462.) The rule of evidence is not changed by the statute cited 
above, but the rule of pleading only. 

Ill. Evidence of the wealth of the defendant was properly 
admitted. 1. The plea of truth in the answer, unsupported by 
testimony, was evidence of actual malice. (1 Hill. Torts, 425, 
§ 190; 24 Ala. 174; 4 Comst. 162; 5 Yerg. 211; 13 Penn. 
610; 4 Shep. 13; 1 Am. Lead. Cas., Harr. & Wall., 179; 2 
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Pick. 118, 121; 3 Watts & Serg. 555; 5 Ohio, 225; 5 How., 
Miss., 158.) Hence punitory damages were authorized (Franz 
v. Hilterbrand, 45 Mo. 121, and cases cited), and evidence of 
defendants’ wealth was necessary to enable the jury intelligently 
to determine the amount of damages requisite to inflict the proper 
punishment. (26 Md. 880; 32 Ga. 874; 41 Ill. 141; 52 Me. 
502; 6 Conn. 24; 2 Whart. 314; 3 Mass. 546.) 2. Evidence 
of wealth tended to establish the social rank and influence of 
defendants, and their consequent power to injure plaintiffs by 
their publication. (3 Mass., supra; 2 Whart., supra; 14 Serg. 
& R. 359, 362; 8 Wend. 573; 52 Me., supra.) 

IV. The record shows no specific ground of objection to any 
other testimony complained of, and this court will not consider 
the objections. (23 Mo. 438; 25 Mo. 41; 82 Mo. 255; 89 
Mo. 229; 40 Mo. 369.) 

V. The instruction authorizing exemplary damages was prop- 
erly given for plaintiff. (See authorities, supra.) This instruc- 
tion, when taken in connection with the fifth given for defendants, 
is otherwise unobjectionable. 





Waaner, Judge, delivered the opinion of the court. 


Plaintiff brought her action in the Circuit Court, claiming 
$25,000 damages, on account of a libel imputing a want of chas- 
tity to her, published in the St. Louis Repubdlican, of which 
paper the defendants were the proprietors and owners. 

The defendants answered, admitted the publication, justifying 
it as true, and alleging that the plaintiff had, before the publica- 
tion of the article, committed and been guilty of fornication; 
that she was of bad fame, reputation and credit for chastity, and 
that she was so wanting in chastity, modesty and womanly inno- 
cence that she could not be, and was not, by means of the publica- 
tion, injured in her good name, fame and credit. To this answer 
a replication was filed, and the jury, after hearing the testimony, 
rendered a verdict for the plaintiff, awarding her $5,000 damages. 
A point is raised upon the ruling of the court in permitting the 
plaintiff to gpen and close the case. It is insisted that as the 
defendants pleaded justification they assumed the onus or burden 
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of proof, and therefore the privilege of opening and closing 
the case to the jury justly belonged to them. But we perceive 
no error in the action of the court. The damages were unliqui- 
dated and to be computed by the jury, and depended upon proof, 
and where such is the case the plaintiff is generally entitled to 
open and close. Mr. Greenleaf says it is generally deemed a 
matter of discretion, to be ordered by the judge at the trial as he 
may think most conducive to the administration of justice; but 
the weight of authority as well as the analogies of the law seem 
to be in favor of giving the opening and closing of the cause to 
the plaintiff wherever the damages are in dispute, unliquidated, 
and to be settled by the jury upon such evidence as miay be 
adduced, and not by computation alone. (1 Greenl. Ev., § 76.) 

Upon the trial the defendants offered in evidence the deposition 
of John N. Edwards, but for what purpose was not stated. This 
was objected to and excluded by the court. From the deposition 
itself it seems that Edwards was the local reporter for the paper, 
and wrote and had inserted the libelous article complained of 
without the knowledge of the proprietors. But under the state of © 
the pleadings we cannot see that the evidence was admissible. 
The defendants justified and based their whole defense upon the 
truth of their answer. The statute provides that in actions of 
libel and slander the defendant may in his answer allege both the 
truth of the matter charged as defamatory, and any mitigating 
circumstances admissible in evidence, to reduce the amount of 
damages ; and, whether he prove the justification or not, he may 
give in evidence the mitigating circumstances. (2 Wagn. Stat. 
1021, § 44.) There was no allegation of mitigating circum- 
stances, and therefore the deposition was not relevant, as it had 
no tendency to support the answer of justification. 

In an early case in this court, in an action of slander, where 
evidence had been introduced to show that the words had been 
spoken by others, it was adjudged that the evidence was inadmis- 
sible; and it was said that if fifty or five hundred persons had 
made use of similar slanderous words of the plaintiff, it would 
not avail the defendant either as a justification or in mitigation 
of damages. Each one must answer for his own acts; and if 
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such kind of testimony were to be admitted, nothing would be 
more easy than by collusion with others to make use of the same 
words, and thus deprive the plaintiff of any possible mode of 
redress for the most slanderous charges. All that would be 
necessary to be proven in a particular action would be that any 
other persons had slandered the plaintiff also. (Anthony v. Ste- 
phens, 1 Mo. 254, affirmed in Moberly v. Preston, 8 Mo. 462.) 

As respects a publication by writing a libel, not only the pub- 
lisher, but all who in anywise aid or are concerned in the produc- 
tion of the writing, are liable as publishers. The publication of 
the writing is the act of all concerned in the production of the 
writing. Thus, if one composes and dictates, a second writes, 
and a third publishes, all are liable as publishers, and each is 
liable as a publisher. The law denominates them all makers and 
all publishers. (Townsh. Sland. and Lib., § 115; 2 Stark. 
Sland. 225; Bish. Crim. Law, § 931.) The proprietor of a 
newspaper is responsible for whatever appears in its columns. 
It is unnecessary to show that he knew of the publication or 
authorized it (Huff v. Bennett, 4 Sandf. 120), for he is liable 
even though the publication was made in his absence and with- 
out his knowledge, by an agent to whom he had given express 
instructions to publish nothing exceptionable, personal or abusive, 
which might be brought in by the author of the libel. (Dunn v. 
v. Hall, 1 Carter, Ind., 344; 1 Smith, 228.) 

All the instructions asked for by the defendants were given by 
the court, but it is insisted that those given on the part of the 
plaintiff were objectionable. The first instruction in behalf of 
the plaintiff told the jury that if they believed and found from 
the evidence that the matter stated in plaintiff ’s petition as having 
been published by defendants of and concerning the plaintiff, and 
charging her with fornication, was and is untrue and defamatory 
of her, they should find the issue for the plaintiff and assess dam- 
ages in her behalf, by reason of the unlawful conduct of the 
defendants, in such amount as they might deem proper, under 
view of the whole case, exemplary and compensatory, for the 
disgrace and dishonor attempted to be cast upon her, but not 
exceeding the amount claimed in the petition. 
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The second declaration instructed the jury that in law the 
plaintiff was presumed innocent of the charges made against her 
in the article published, and that the defendants having by their 
answer asserted the truth of the matters therein stated concern- 
ing her, it was incumbent upon the defendants to establish the 
truth of the allegations before they could rely thereon as a defense 
to plaintiff’s action; and if they did not find that the defendants 
had proved the truth of the matters stated in their answer, in 
justification of the publication complained of, they should find 
their verdict for the plaintiff. 

The third instruction defined the meaning of malice, and stated 
that the term ‘‘ malice,” in common acceptation, meant ill-will 
against a person ; but in its legal sense, and as used in the peti- 
tion, which charged the defendants with having maliciously pub- 
lished matter defamatory of plaintiff, it meant a wrongful act done 
intentionally without legal justification or excuse, and that malice 
in fact was not an essential matter in the case, but that legal 
malice as previously defined, which was to be inferred from the 
publication, was sufficient. 

For the defendants the court charged : 

1. That if the jury believed from the evidence that the plain- 
tiff was guilty of fornication, as alleged in the answer, they 
should find a verdict for the defendants. 

2. That the facts put in issue by the pleadings were provable 
by circumstantial evidence as well as by positive testimony, and it 
was the province of the jury to weigh and estimate all the evidence 
before coming to a conclusion. 

8. That the character of the plaintiff could be established by 
direct proof of acts of prostitution on her part, or by circumstan- 
tial evidence ; and if, in the absence of positive proof, the defend- 
ants established to the satisfaction of the jury such a train of 
circumstances as to show that the plaintiff, prior to the publica- 
tion of the article set forth, was not a person of chastity, or that 
she was not a chaste woman, then the verdict ought to be for the 
defendants. 

4. That it was for the jury to give or withhold belief 
from any witness who they might be satisfied had willfully 
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sworn falsely in relation to any material fact given in evidence 
on either side. 

5. If the jury believed from the evidence that the reputation 
of the plaintiff was bad for chastity before the publication of the 
article, even though they might not be satisfied from the evidence 
of the entire truth of the defendants’ answer, still they were 
bound to consider such reputation in mitigation of damages, 
and that an action for defamation could not be sustained by a 
person of whom the truth was published, though the publica- 
tion were made from actual malice; and therefore, if it were 
shown by the evidence that the article published was true so far 
as it related to the plaintiff, a verdict should be rendered for 
the defendants. 

When the instructions are all taken and construed together it 
is not easy to perceive how they could have been more favorable 
to the defendants. Defendants’ fifth instruction so completely 
qualifies the first one given at the instance of the plaintiff that it 
is utterly impossible to allege anything objectionable against it. 

We see no error in the ruling of the court in reference to the 
question of malice. There-was no attempt made to show express 
or actual malice for the purpose of increasing or aggravating the 
damages. The case was rested wholly on the malice inferred or 
implied by law from the wrongful publication. Malice, in legal? 
understanding, implies no more than willfulness. When slander- 
ous words are spoken, or a libelous article is published falsely, 
the law will affix malice tothem. There is no necessity of proving 
express malice. (Townsh. Lib. and Sland., § 124; Hudson v. 
Garner, 22 Mo. 423; Goetz v. Ambs, 27 Mo. 28.) 

Whilst malice in its common acceptation means ill-will toward 
some person, in its legal sense it is defined to be a wrongful act 
done intentionally without legal justification or excuse; and in 
ordinary actions for slander or libel, malice in law is sufficient, 
and it is to be inferred from the publication of the slanderous 
matter without such justification or excuse. In most instances 
where an injury is committed against the person or property of 
another, the actual intention of the author of the mischief is 


immaterial. The law considers every one whose neglect, care- 
11—voL. XLVI. 














ST. LOUIS. 


Buckley v. Knapp et al. 





162 








lessness and want of due regard for the rights of others occa- 
sions injury to them, equally culpable and bound to make repara- 
tion to the extent of such injury as one who willfully does the 
mischief. It can make no difference to the party injured whether 
the injury was occasioned by a willful act or by negligence or a 
careless disregard of his rights, and such a consideration ought 
not to affect his remedy. 

It is objected that the court instructed the jury to give exem- 
plary or vindictive damages, and the counsel have strenuously 
argued that damages should be compensatory only; that punish- 
ment belongs to another branch of the law, and that vindictive 
damages should not be allowed in a civil proceeding. But this 
point has been so firmly established, and so long settled con- 
trary to this view, that it is no longer open to controversy. In 
all actions of tort, whether for assault and battery, or for tres- 
pass or libel or slander, where there are circumstances of oppres- 
sion, malice or negligence, exemplary damages are allowed, not 

ly to compensate the sufferer, but to punish the offender. This 
is now the general and almost universal doctrine, and is thor- 
oughly embedded in the jurisprudence of this State. (Milburn 
v. Beach, 14 Mo. 104; Corwin v. Walter, 18 Mo. 73; Walker v. 
Borland, 21 Mo. 289; Kennedy v. North Mo. R.R. Co., 36 Mo. 
851; Callaghan v. Cafferata, 39 Mo. 137; Franz v. Hilterbrand, 
45 Mo. 121.) 

The remaining question to be considered is the action of the 
court in permitting evidence to be introduced to show the defend- 
ants’ wealth as an element in estimating the damages. Upon 
this question it is conceded that the authorities have not been 
quite uniform. But the weight of the authorities, and reason, 
we think, is decidedly in favor of the admissibility of the evi- 
dence. Mr. Greenleaf, who strongly opposes the doctrine enun- 
ciated by Sedgwick in favor of exemplary or vindictive damages, 
admits the point raised in this case, and in speaking of the action 
for assault and battery he says that the jury are not confined to 
the mere corporal injury which the plaintiff has sustained, but 
they are at liberty to consider the malice of the defendant, the 

insulting character of his conduct, the rank in life of the several 
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parties, and all the circumstances of the outrage, and thereupon 


to award such exemplary damages as the circumstances may in 
their judgment require. (2 Greenl. Ev., § 89.) 


In Hosley v. Brooks, 20 Ill. 115, the court declared that in 
slander, the jury, in estimating the damages, may consider the 
defendant’s pecuniary circumstances and his position and influ- 
ence in society. The defendant’s wealth is an element in his 
social rank and influence, and therefore tends to show the extent 
of the injury from his slanderous speech. And such seems to be 
now the case in actions for malicious torts generally. (Hum- 
phreys v. Parker, 52 Me. 502; Lewis v. Chapman, 19 Barb 
252; Richards v. Booth, 4 Wis. 67; Rowe v. Moses, 9 Rich. 
423; Bell v. Morrison, 27 Miss. 68; McAuley v. Birkhead, 13 
Tred. 28.) 


In Buller’s N. P. 13, it is laid down that evidence of the 
circumstances of the defendant is admissible in order to increase 
the damages. This is cited in 2 Phill. Ev., C. & H. ed., 258. 


In Bump v. Betts, 23 Wend. 85, the court, in deciding on the 
question of excessive damages, points to the fact that the defend- 
ant had the command of great wealth, and that the plaintiff was 
a poor man, as two of the circumstances justifying the heavy 
verdict. 


In the case of McConnell v. Hampton, 12 Johns. 235, proof 
was received that Gen. Hampton, the defendant, was in receipt of 
an annual income of $60,000. Such evidence was received to 
justify a heavy verdict and to show the ability of the defendant 
to pay. , 

In McNamara v. King, 2 Gilm. 482, where an action of tres- 
pass was brought for assault and battery, the court permitted the 
plaintiff to prove that he was a poor man with a large family, and 
that the defendant was a wealthy man, with no children and but 
a small family; and it was distinctly announced that the condi- 
tion in life and circumstances of the parties were peculiarly the 
proper subjects for the jury in estimating damages; that they © 
might take into consideration the pecuniary resources of the 
defendant, and might give exemplary damages, not only to com- 
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pensate the plaintiff, but to punish the defendant, according to the 
circumstances of the case. 

In all cases where vindictive damages are allowed it is upon the 
theory that the defendant’s conduct has been such that he deserves 
to be punished, and they are given with a view of measuring out 
punishment to him as well as awarding compensation to the plain- 
tiff. When we arrive at this conclusion it seems to me that it 
logically follows that the inquiry as to the pecuniary resources 
of the defendant becomes pertinent and material, for what would 
be a severe punishment to a very poor man would be of no con- 
sequence to a rich one. 

For the purpose of showing defendants’ wealth the assessor’s 
books were put in evidence, and to this the defendants objected ; 
but the objections were merely formal, specifying no reasons 
therefor, and such objections to the admission of evidence this 
court has uniformly ‘theld to be insufficient. (Clark v. Conway, 
23 Mo. 488; Grimm v. Gamache, 25 Mo. 41; Woodburn v. 
Cogdal, 839 Mo. 222; St. Louis Public Schools v. Risley, 40 
Mo. 857.) If the objections are specified and pointed out on 
_ the trial at the court below, the party offering the evidence may 

obviate them at once; but it will not do for a party to content 
himself with a general objection in the court below, and then 
make a special, pointed objection for the first tjme in this court. 

Upon an attentive and careful examination of the whole record, 
we have been unable to discover any such error as would author- 
ize us to reverse this cause. 

Judgment affirmed. The other judges concur. 





CHARLES ConnoyeR ef a/., Appellants, v. Henry ScHAEFFER, 
Respondent. 


1. Lands and land titles — Act of Congress of July 4, 1836 — Notice of claim 
under, sufficiency of.—In suit for the recovery of land, under the act of 
Congress of July 4, 1836, plaintiff offered in evidence a written request to 
the recorder of lands in and for the territory of Missouri, to record all regis- 
tered concessions found in certain books named, then in his office. But it 

did not appear that those under whom plaintiff claimed had any agency in 
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giving the notice, nor that any signer of the paper was interested in the lands 
in question, or that any of them represented those who were or claimed to 
be so interested. The notice named no claimant and described no land, nor 
did it intimate that any one was in fact claiming under the concessions 
referred to. Held, that the paper was not such notice of claim as the act 
contemplated. 


Appeal from St. Louis Circuit Court. 


This was an action of ejectment to recover a portion of a com- 
mon-field lot in St. Louis Prairie, confirmed and surveyed for 
widow Dodier or her legal representatives, under act of Congress 
of July 4, 1836. For facts in this case, see 45 Mo. 139. 


Whittelsey & Cunningham, for appellants. 


The case is the same now as that presented in Connoyer v. 
Washington University, 36 Mo. 481. It was sufficient that the 
claim was presented and filed as required by law, and that the 
board confirmed the claim to the original concessionee or her 
legal representatives. That confirmation passed the title as 
against the United States, not to the claimant in whose name 
the claim was filed, but to the owner of the title under the former 
government. (Magwire v. Tyler, 8 Wall. 650.) The presen- 
tation of the claim by LaBeaume inured as well to the benefit of 
his co-teénants as to his own. (Picot v. Page, 26 Mo. 898; 
Phelan v. Kelly, 25 Wend. 889; Jackson v. Streeter, 5 Cow. 
529; Jackson v. Hinman, 10 Johns. 292; Lloyd v. Lynch, 28 
Penn. 419.) 


Glover & Shepley, with Pattison, for respondent. 


The notice was properly rejected as evidence, as it was entirely 
irrelevant; for, 1. If it can be introduced as a notice of claim at 
all, it must be a notice of claim by those and those alone who 
filed it. 2. Even if it had been signed by the widow Dodier, as 
it does not identify or specify any particular tract of the thou- 
sands included in these books which she claims as belonging to 
her, and presents to the officer of the government for the purpose 
of having her right to it passed upon and recognized by the 
government, it is no proper claim as required by the several acts. 
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8. The notice itself does not profess to be such a notice as is 
required by the laws of Congress, but seems to be simply a 
request by prominent citizens of the town of St. Louis for a 
record of these archives for the purpose of preservation, so that 
in the event the originals should be destroyed, or should be made 
way with or tampered with, there should be evidence that such 
archives had an existence and what they were. 


Currier, Judge, delivered the opinion of the court. 


This and the case of Connoyer v. LaBeaume, 45 Mo. 139, are 
identical in their controlling features. The testimony in the two 
cases was the same, except in one particular. In the case now 
before the court the plaintiff introduced, or sought to introduce, 
an additional piece of evidence for the purpose of showing that 
those from whom he seeks to deduce title were claimants before 
the land commissioners. It appears that Thomas F. Riddick and 
twelve others requested the recorder of land titles to make a 
record of all registered concessions found in certain books then 
in his office. The request was in writing and was as follows: 


‘¢ GENERAL Notice.—To Frederick Bates, Esq., Recorder of 
Land Titles in and for the Territory of Missouri: Sir — For the 
benefit of all parties interested, please record the registered con- 
cessions of Livre Terrein Nos. 1, 2, 3, 4, 5 and 6, on file in your 
office. (Signed by) Tos. F. Rippick and twelve others.” 


A certified copy of this paper, as found of record in the office 
of the recorder, was offered in evidence by the plaintiffs in con- 
nection with the Dodier claim, as found recorded in Livre Terrein 
No. 2, p. 38; and this was the additional evidence above referred 
to. It does not appear that those under whom the plaintiffs claim 
had any agency in giving the notice. No evidence was offered 
connecting them with the transaction; nor does it appear that 
any signer of the paper was interested in the lands in question, 
or that any of them represented those who were or claimed to be 
so interested. The notice points to a mass of books, and asks 
that certain records should be made, but names no claimant and 
describes no lands, nor does it intimate that any one is in fact 
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claiming under any of the concessions referred to. That certainly 
is not such a notice of claim as the acts of Congress contemplate, 
nor does it appear ever to have been so regarded except by the 
plaintiffs in this suit. 

The further point is made that the ‘‘ representatives of Cerre, 
having accepted a certificate of re-location for so much of survey 
8209 as is covered by survey 3306, are estopped from claiming 
any portion of this land under survey 8209.” It is here assumed 
that the representatives of Cerre had accepted a certificate of re- 
location, but there is no evidence on which to found the assump- 
tion. The surveys and certificates of surveys are referred to, but 
contain no evidence tending to show that Cerre’s representatives 
‘‘accepted” the supposed certificate of re-location. The assump- 
tion on that subject is gratuitous and avails nothing. 

The judgment will be affirmed. The other judges concur. 





Freperick Steines ef al., Appellants, v. FRANKLIN CoUNTY 
ed al., Respondents. 


1. Equity — County Court, bonds given by for building of county road— 
Injunction to restrain issue of.—A bill in equity will not lie to enjoin the 
assessment, levy and collection of a tax for the purpose of paying bonds given 
by a County Court for the construction of a county road, as a complete 
remedy exists at law. 

2. County roads — County Courts cannot give bonds for without submitting 

matter to popular election — Such bonds may be validated in what manner — 

Construction of statute.— Section 18 of the act of February 16, 1865, con- 

cerning roads and highways (Sess. Acts 1865, p. 120), declared among other 

things as follows: ‘‘ Before any expenditures shall be made by County Courts 
for the purpose contemplated by this act, the County Courts may, for the 
purpose of information, submit the amount of the proposed expenditures to 
thevoters of the respective counties; * * * and if a majority of the voters 
shall approve of such proposed appropriation, the court may proceed and 
improve the roads.” * * * Under this act the County Court of Franklin 
county had no right to proceed of its own motion, without submitting the 
question to the voters of the county, to give county bonds for the building 
of a county road. 

When the rights of third persons are involved, or the public good requires 
it, the word may, used in a law, should always be construed to mean shall. 
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County Courts are only the agents of the county, with no powers except 
those which are granted, defined and limited by law; and, like all other agents, 
they must pursue their authority and act within the scope of their power. 

In said case the holders of the bonds were bound to see that the power 
authorizing the issue of the bonds existed—that is, that the voters had confer- 
red the power at a popular election. Having done so, the holders might assume 
the existence of certain facts lying peculiarly within the cognizance of the 
county agents, and upon which the right to exercise the power depended; 
such as the fucts that the requisite number of votes had been cast, and that 
the election was regular. In the case supposed, no election ever having been 
ordered, and no vote having been taken, the power to issue the bonds did not 
exist; the court had no jurisdiction whatever, and acted wholly without 
authority. Hence the bonds were void, and the creditors could not recover 
on them. 

But under the act of March 21, 1868, authorizing County Courts to issue 
bonds for the purpose of paying for the building of bridges and macadam- 
ized roads theretofore contracted for and built (Sess. Acts 1868, p. 42), the 
County Court of Franklin county had authority to take up the original bonds 
and issue others in lieu thereof; and such bonds would be valid. The Legis- 
lature had the power to pass the act for the purpose of authorizing such new 
bonds; and its generality was not, under our.constitution, an insuperable 
objection to it. The original contract having been made by a county, although 
void, might be validated by such subsequent enactment. (See Hann. & St. 
Jo. R.R. Co. v. Marion County, 36 Mo. 294; Barton County v. Walser, 47 
Mo. 189.) Pa 


Appeal from Sk Louis Circuit Court. 


Crews, Letcher & Laurie, for appellants, among other 
points made the following, in respect to the powers and acts 
of municipal corporations : 

Where power is given upon condition, the condition must be 
fulfilled or the power is never acquired. Where the law pre- 
scribes their acts to be of record, then no act unrecorded can be 
valid; and this applies to acts preliminary to the acquisition of 
power, as well as to acts done after power is acquired. Where 
power is not acquired, or where acquired and the acts done under 
it are not of record, when the law requires they shall be, nego- 
tiable paper issued without such power acquired, or without such 
record, is void. The want of power and the defect of record are 
presumed by the law to be known to every person, and therefore 
as to these particulars there can be no such character or party as 
a bona fide holder of negotiable paper for value, without notice. 
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(23 Mo. 483; 26 Mo. 272; 41 Mo. 47; 42 Mo. 171; 43 Mo. 
853 ; 45 Mo. 242; 23 N. Y. 439, two cases; also 40 Barb. 579; 
11 Ohio St. 183 ; 18 Ohio St. 380; 15 Ind. 411; 19 Wis. 280; 
88 Ill. 44; 19 Iowa, 199; 3 Kernan, 631; 1 Pars. Bills and 
Notes, 119, 275-7.) And as to defects in the records of the 
County Courts, see Wagn. Stat. ch. 41; 8 Mo. 235; 33 Mo. 
169; 41 Mo. 289; 19 Wis. 280; 42 N. H. 125; 88 Il. 44; 
24 How. 288. 

The act of March 21, 1868, does not apply to work uncon- 
tracted for. The act was passed while this suit was pending, and 
is not within the legislative authority because retrospective in its 
nature and violative of the vested rights of property. (3 N. H. 
473; 4 N. H. 16; 10 N. H. 24, 880; 5 N. H. 352; Shawnee 
County v. Carter, 2 Kansas, 115; Jenkins v. Duanesburgh, 46 
Barb. 294; 3 Sto. Con., §§ 1392-3.) 


Ewing & Holliday, for appellants. 





Bonds issued prior to 1868, and without a vote of the people, 
were absolutely void, and were not validated by the act of 1868. 
The first act, requiring a vote before expenditures should be 
incurred, was passed in 1864, re-enacted in the revision of 
1865, was in force when the act of 1868 was passed, and the 
whole law re-enacted at the same session, with some modifica- 
tions, and among others a provision making it peremptory on the 
courts, in terms, to take a vote of the people before issuing any 
bonds for the purposes expressed in the act. So far from relax- 
ing, the Legislature evidently intended to adhere more rigidly 
to the policy previously declared on that subject, and meant to 
restrain within narrower limits the powers of County Courts. 

If the omission to take a vote of the people was a defect, and 
such a one as needed further legislation, certainly the Legislature 
would have pointed to this defect in some appropriate or intelli- 
gible language or terms. 

The aim of a curative. act is always special and particular ; 
although it may be general in its application to a class of things 
or objects, it is pointed and distinctive as to the cause or the sup- 
posed necessity of it. Where several reasons are supposed to 
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influence legislative action, or are invoked in the interpretation 
of a law, and some of these only are mentioned or referred to in 
the language of the act, those not alluded to or indicated cannot 
be brought within the intention or spirit of the law. 2 fortiori, 
where the supposed motives to the enactment are two-fold, and 
the primary one is not disclosed by any terms in the act that 
would make it apparent, while the minor consideration is clearly 
manifested in plain language, the former cannot be brought 
within the scope and meaning of the act without violating all 
rules of interpretation. The application of this rule to the case 
at bar is evident. This act can have effect as respects the inter- 
est that such bonds might bear; the former law allowing only six, 
while this allowed ten per cent. This, together with the removal 
of restriction in the sale of bonds, is the whole scope of the act. 
There was an apparent and adequate reason for the change of 
the law in these respects, but no apparent or sufficient reason 
for authorizing the issue of bonds to pay for work already done 
without the sanction of the people. 

As the bonds issued prior to the enactment of the Jaw of 1868 
were absolutely void in the hands of the holders, the bonds issued 
in lieu of them, and now held by the respondents, are in like man- 
ner void, unless the act last referred to authorized their issue with- 
out submitting the question to a vote of the people. But this it 
did not do; for while the merely incidental matters of the rate of 
interest and the removal of restrictions that previous laws imposed 
in the disposition of the bonds are expressly provided for, there is 
not a syllable even indicating, much less expressing, the intention 
of the Legislature to authorize the issue of bonds, or to borrow 
money or incur expenditures for any of the purposes contemplated 
by said act, without first taking the sense of the people on the 
subject. 


Sharp § Broadhead, for respondents. 


The County Court of Franklin county having authority by law 
to issue bonds for roads, bridges, etc., after a vote therefor, and 
having issued them, regular on their face, and to all appearances 
legal, and having made them negotiable instruments, and they 
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having been put into circulation, and purchased by innocent third 
persons, they were not, in the hands of such innocent purchasers, 
subject to the inquiry whether the County Court had performed 
its duties under the law before issuing them, or had caused a 
vote to be taken. Such purchasers may assume that they were 
issued according to law, and the county is estopped, as against 
them, from asserting that its officials failed to discharge their 
duties under the law before issuing them. 

And further, without a vote being taken, the county, by its 
officers, made contracts for the work, superintended‘ the work, 
made estimates of the work, accepted the roads when completed, 
issued and sold the bonds, paid interest on them for two years, 
and thereby ratified the bonds and waived any irregularity in their 
issue ; and equity will not now aid them to repudiate the bonds, 
and thus victimize innocent purchasers upon an altar erected by 
themselves. (Commissioners of Knox County v. Aspinwall, 21 
How., U. 8., 539; Bissell e¢ al. v. City of Jeffersonville, 24 
How. 287; Supervisors of Marshall County v. Schenck, 5 Wall. 
772 ; Rogers v. City of Burlington, 8 Wall. 654 ; Mercer County 
v. Hackett, 1 Wall. 83; Van Hostrup v. Madison County, zd. 
291; Gelpcke v. City of Dubuque, zd. 175; Meyer v. City of 
Muscatine, zd. 384; Moran v. Commissioners, etc., 2 Black, 
722; County v. Rogers, 7 Wall. 181; Mygatt v. City of Green 
Bay, 8 Am. Law Reg., O. 8., 271; Flagg v. City of Palmyra, 
33 Mo. 440; Barrett v. Schuyler County, 44 Mo. 197; 14 Penn. 
St. 82; 19 Ill. 406; 24 Ill. 75; 2 Metce. 56; 15 Ind. 395; 6 

Ellis & B. 8327; 10 Wis. 186; 33 Penn. St. 33; 31 Miss. 216.) 
By the act of 1868 (Sess. Acts 1868, p. 42) the County Court 
was authorized to make the bonds in question for work thereto- 
fore contracted for and done, and no vote was required ; but the 
act gives new, full and ample power to the County Court to issue 
the bonds in question for the work which had been done there- 
under. The court ordered the bonds to issue, they were issued in 
compliance with that act, and recited the act as authority for 
their issue ; were tendered to and received by the holders of the 
first bonds, and the old bonds surrendered. The bonds in ques- 
tion were not, therefore, subject to any question of power under 
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the laws of 1865 or 1866, or of regularity in the execution of 
power. It was competent for the Legislature to cure any defects 
in the issue of the bonds —to legalize what was before illegal in 
their issue — or to give new power for the issue of valid bonds in 
lieu of others improperly issued. The act of March 21, 1868, 
was within the province of the Legislature, and the bonds there- 
under are freed from any question of power, or the mode of its 
exercise. (15 Conn. 475; 1 Wall. 202; 7 Wall. 181; 9 Wall. 
477; 6 Lowa, 304; 36 Mo. 294.) 


James Taussig, for respondents. 


I. The bonds issued by Franklin county are commercial secu- 
rities, negotiable, intended to pass from hand to hand by 
delivery, and subject to all rules governing such securities. 
(Mercer v. Hackett, 1 Wall. 93 ; Commissioners, etc., v. Bright, 
18 Ind. 93 ; Wood v. Lawrence, 1 Black, 386 ; Commonwealth v. 
Perkins, 48 Penn. St. 400; Moran v. Miami County, 2 Black, 
731; Barrett v. Schuyler County, 44 Mo. 200; Gelpcke v. 
Dubuque, 1 Wall. 206.) 

II. The power to issue the bonds is derived from the law 
which authorizes the work to be done and money to be borrowed 
to pay for it. The election provided in the law is not the source 
of the power, but only a preliminary condition for its exercise. 

Ill. A purchaser of such bonds is not bound to look beyond 
the face of the bonds and the law under which they purport to 
be issued ; and he has a right to presume, in the absence of actual 
notice to the contrary, that all steps preliminary to the issue of 
the bonds have been done in the form, time and substance 
required by law. And where the law requires an election to 
authorize an expenditure of money or issue of bonds, a pur- 
chaser is warranted in assuming, from the actual issuing of such 
bonds, that such election has been duly held or waived. The 
county is estopped from denying that the power granted by the 
law was properly executed, because such denial would be a fraud 
against the purchaser. (Commissioners of Knox County v. As- 
pinwall, 21 How. 544-6; Bissell v. Jeffersonville, 24 How. 297, 
299; Mercer County v. Hackett, 1 Wall. 92-6 ; Van Hostrup v. 
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Madison, zd. 297; Meyer v. Muscatine, zd. 893; Gelpcke v. 
Dubuque, zd. 175-223; Rogers v. Burlington, 3 Wall. 667; Super- 
visors v. Schenck, 5 Wall. 777-8 ; Lee County v. Rogers, 7 Wall. 
181; Moran v. Miami County, 2 Black, 731; Town of Duanes- 
buzgh v. Jenkins, etc., R.R. Co., 40 Barb., N. Y., 574; Stearn 
yv. Town of Genoa, 23 N. Y. 439; People ea rel. Fiedler v. 
Mead ef al., 24 N. Y. 114; Flagg v. Palmyra, 33 Mo. 446; 
Hann. & St. Jo. R.R. v. Marion County, 36 Mo. 294; Barrett 
v. Schuyler County, 44 Mo. 199.) The plaintiffs can derive no 
comfort from the adjudications of this court in the cases of 
Leavenworth & Des Moines R.R. v. Platte County, 42 Mo. 171, 
or State ex rel. Lex. & St. L. R.R. v. Saline County, 45 Mo. 248. 
These were applications for writs of mandamus to compel the 
issuing of bonds. It was shown that the preliminary conditions 
had not been complied with, and the court refused to compel the 
exercise of the power. But this court in both cases has pointed 
out the line of distinction between such cases and those where 
the bonds had actually been issued and passed to innocent pur- 
chasers. In the latter class of cases the question ceases to be 
one of power, and becomes one of waiver of the question of 
power and of ratification and estoppel. 

IV. The defendants were purchasers in good faith, without 
actual or constructive notice. 


V. The act of March 21, 1868 (Sess. Acts 1868, p. 42), is 
curative of all irregularities in prior proceedings, and confers 
original power on County Courts to issue bonds in all.cases for 
work done, whether an election was held or not. The act relates 
back, and operates as if it had been in force prior to the making 
of the contract and the issuing of the bonds. (Hann. & St. Jo. 
R.R. Co. v. Marion County, 36 Mo. 305 e¢ seg. ; Lee County v. 
Rogers, 7 Wall. 181; Gelpcke v. City of Dubuque, 1 Wall. 175 
et seg.; Meyer v. City of Muscatine, 1 Wall. 384, and see 392 
and authorities cited; Hull & Argalls y. County of Marshall, 12 
Iowa, 142; Bridgeport v. Housatonic R.R. Co., 15 Conn. 475- 
81, 492-7, 500; Bissell v. Jeffersonville, 24 How. 293; City v. 
Lawson, 9 Wall. 485. ) 

(a) The acts of the General Assembly of 1865 and 1866 



















ST. LOUIS. 


Steines et al. v. Franklin County et al. 


174 











gave authority to the County Courts to pay money and issue 
bonds for road purposes, where ‘‘ the amount of proposed ex- 
penditure had been submitted to a vote of the people.” The 
only object of the act of March 21, 1868, could have been to 
authorize such issue in cases where no such election had been 
held. If this was not the object of the General Assembly, none 
can be perceived, and the law would be simply a repetition of a 
former enactment. It is not to be supposed that the Assembly 
enacted a law without purpose. 

(4) It is a fact well known, and a matter of judicial history, 
that, until the decision of this court, made at its January term, 
1868, in the case of Leavenworth & Des Moines R.R. v. Platte 
County (42 Mo. 175), it was generally considered by County 
Courts that the submission to a vote was a matter ‘‘ optional 
with the courts,” the language being, ‘‘ may, for information, 
submit.”’ In the case of City of St. Louis v. Alexander, 23 
Mo. 510, the language was, ‘‘ provided that the qualified voters,” 
etc., ‘* shall be in favor.” 

(c) The act of March 21, 1868, was passed about the time 
of the promulgation of the opinion in the Platte county case, 
and was designed to meet a large class of cases in which roads 
had been constructed and money expended by contractors in 
good faith, who but for this enactment would have been remedi- 
less. But immediately after the passage of this curative act 
(referring only to past transactions), the General Assembly, on 
the 23d of March, 1868 (Wagn. Stat., § 16, p. 1222; Sess. 
Acts 1868, p. 152), re-enacted a general road law, in which 
the election clause, which had given rise to confusion and litiga- 
tion, was so amended as to use the word ‘‘ shall” instead of the 
word. ‘*may.” It thus becomes apparent that the General 
Assembly, by the act of March 21, 1868, designed to cure the 
errors in past transactions, and immediately closed the door to 
all future errors by enacting a law couched in plain and unmis- 
takable language. 

(d) The curative act had to be general in its language, and 
without reference to any particular county ; any such reference 
would have made it special legislation, and therefore liable to 
constitutional objections. 
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VI. The respondents in this case desire an adjudication on the 
merits of the case, and therefore waived the technical question, 
which they might well raise, whether the Supreme Court cannot 
control the action of the County Court by injunction, and 
whether the collection of an illegal assessment cannot be en- 
joined. (Witt v. Owen, 42 Mo. 512; Sayre v. Tompkin, 238 
Mo. 448; St. Louis v. Goode, 21 Mo. 216; State v. Parkville 
R.R. Co., 32 Mo. 496.) 


Waener, Judge, delivered the opinion of the court. 


This was a petition in the nature of a bill in equity, brought 
by the appellants, who are citizens and tax-payers of Franklin 
county, asking for a decree declaring a contract and certain 
orders of their County Court void, and requiring a cancellation 
and delivery of bonds issued under said contract, and for an 
injunction restraining their payment, sale or transfer, and 
restraining the assessment, levy or collection of a tax for the 
purpose of their payment. 

The controversy springs out of a contract made by the County 
Court of Franklin county with Budd & Decker for the macad- 
amizing and bridging of a certain road in that county from the 
town of Union, the county seat, to the west line of St. Louis 
county. The bonds received in payment of the work by the con- 
tractors were negotiable securities with coupons attached, and 
were mostly transferred before the institution of this suit. 

There is nothing to show that the holders had any notice, or 
that any knowledge was brought home to them of any bad faith 
or infirmity in the contract previous to the time the bonds were 
negotiated and transferred. The persons owning these securities 
were made parties to this suit, and must be treated as bona fide 
and innocent purchasers. As the bonds were negotiated before 
maturity, what has been said in the argument as to the bad faith 
and dishonest conduct of the officers and contractors can have 
no weight against the defendants, who innocently invested their 
money, provided the authority to issue the bonds actually existed. 
The prevailing insanity of the people about running in debt and 
making expenditures for public improvements, the folly of county 
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officers, and the arrant knavery of contractors and speculators, 
are considerations which might have application in a proceeding 
to restrain the issue or negotiation of the bonds, but ought not 
to be allowed to authorize their repudiation when they have come 
into the possession of bona fide holders. The application on the 
part of the appellants would have come with a better grace and 
with more persuasive equity had they filed their bill at the com- 
mencement of the work, and not waited till its completion before 
they moved in the matter. They were citizens of the county, 
they knew of the contract, they saw the heavy expenditures that 
were being made, and the amount of improvement as it was 
executed ; and still the proceeding was not instituted till the work 
was completed, and the bonds in payment were issued and nearly 
all negotiated. The bill, so far as it asks to enjoin the assess- 
ment, levy and collection of a tax for the purpose of paying the 
bonds, must be disregarded, as it is well settled that a bill in 
equity will not lie for such a purpose, the party having a com- 
plete remedy at law. 

The two main questions to consider are whether the bonds were 
issued without authority, so as to be absolutely void, and whether, 
if such was the fact, they were rendered valid by subsequent 
authority and enactment. There were some minor matters pre- 
sented, but they require no particular notice, as upon the two 
essential points above indicated the case must be decided. 

The contract was originally made and the County Court pro- 
ceeded under the authority of an act of the Legislature concerning 
roads and highways, approved February 16, 1865. The thir- 
teenth section of the act declares that before any expenditures 
shall be made by County Courts for the purposes contemplated by 
the act, the County Courts may, for the purpose of information, 
submit the amount of the proposed expenditure to the voters (of 
the respective counties ) at the next special or general election, and 
if a majority of the voters shall approve of such proposed appro- 
priation, then the court may proceed and improve the roads as 
herein contemplated. If a majority shall vote against such 
appropriation, then nothing further shall be done therein within 
twelve months, and until another vote is taken as before set out, 
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and such new vote shall determine the matters as provided. (Sess. 
Acts 1865, p. 117.) 

It is admitted that the question was not submitted to the voters 
of Franklin county, and that no election was had for the purpose 
of determining the matter. The court proceeded of its own 
motion, without consulting the people, and entirely ignored this 
provision of the law. As County Courts are only the agents 
of the county, with no powers except what are granted, defined 
and limited by law, like all other agents they must pursue their 
authority and act within the scope of their powers. (Wolcott v. 
Lawrence County, 26 Mo. 272; Ruggles v. Collier, 43 Mo. 353.) 

In the case of The City and County of St. Louis v. Alexander, 
23 Mo. 483, where the law required the County Court to submit 
to the qualified voters of the county the question of subscribing 
stock to a railroad, it was decided that it was necessary that the 
sense of the qualified voters should be taken as to the propriety 
of the subscription, and that it would be illegal for the court to 
subscribe without such previous submission. It is contended that 
it was not imperative with the County Court to submit the matter 
to a vote, but merely discretionary, as the language used is, 
‘‘ may for the purpose of information.” But the preceding part 
of the sentence clearly negatives this construction, for it expressly 
provides that ‘* before any expenditures shall be made by County 
Courts,”’ etc., ‘* they may, for information, submit the amount 
proposed to be expended to the voters; and, if a majority vote 
against it, then nothing further shall be done within one. year.” 
As the tax-payers are the persons most deeply interested, it was 
obviously contemplated that they should be consulted as to the 
necessity, propriety and utility of the expenditure. It was not 
intended to vest in the County Court unlimited power over the 
property of the people of the entire county. A similar question 
to this arose and was decided by this court in the case of The 
Leavenworth & Des Moines R.R. Co. v. Platte County, 42 Mo. 
171. The case depended upon the construction to be given to the 
act by which the company was chartered. One section in the «ct 
of incorporation gave the County Court a general power to sub- 


scribe stock, but by another section the power was expressly 
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178 ST. LOUIS. 








Steines et al. v. Franklin County et al. 





limited and made subject to the provisions of the general railroad 
law then in force, which provided that the County Court ‘‘ may, 
for information, cause an election to be held to ascertain the 
sense of the tax-payers”’ as to such subscription. No such elec- 
tion was directed or held. In the decision of the case the court 
held the following language: ‘‘ This [the election] was a neces- 
sary condition of the power to subscribe. That all the sections 
of an act are to be construed together is a well-settled rule of 
construction. The word ‘ may’ in this clause must be interpreted 
to mean ‘shall.’ It is a power given to public officers, and con- 
cerns the public interest and the rights of third persons, who have 
aclaim de jure that the power shall be exercised in this manner, 
for the sake of justice and the public good.”” (Newberg Turnpike 
Co. v. Miller, 5 Johns. Ch. 113; Blake v. Portsmouth & Concord 
R.R. Co., 39 N. H. 485; Malcolm v. Rogers, 5 Cow. 193.) This 
principle is founded in justice, and was declared in an early day, 
that where the rights of third persons are involved, or the public 
good requires it, the word ‘‘ may” will always be construed to 
mean ‘‘ shall.” In an old case the following ruling was had: 
*¢ Indictments on 14 Char. II, ch. 12, against churchwardens and 
overseers, for not making a rate to reimburse the constables. 
Exception was taken that the statute only puts it in their power 
to do so by the word ‘ may,” etc., but does not require the doing 
of it as a duty, for the omission of which they are punishable. 
Sed non allocatur ; for where a statute directs the doing of a 
thing for the sake of justice or the public good, the word ‘ may’ 
is the same as the word ‘ shall ;’ thus 28 Henry VI says the sheriff 
may take bail; this is construed he shall, for he is compellable to 
do so.””? (Rex v. Barlow, 2 Salk. 699; see also Cro. Jac. 184; 
Cro. Eliz. 655; 2 Inst. 118; Carth. 293 ; Skin. 370.) 

I think, therefore, it is clear, both upon authority and prin- 
ciple, that the court did not act within the scope of its power, or 
pursue its authority in making the contract and issuing the bonds 
without submitting the proposition to take the sense of the voters. 

But the point is further urged that, even if this be so, still the 
bonds are valid in the hands of innocent purchasers. It is quite 
certain that mere irregularities in the steps which led to the issu- 
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ance of bonds will not affect them in the hands of third persons 
who purchased without notice, providing the power to issue them 
actually existed. Recent decisions in some of the States have 
asserted a contrary doctrine, and have gone far toward impair- 
ing the value of these securities, but we are not disposed to follow 
them. And in New York, where the law required that the sub- 
scription could only be made and the bonds issued by obtaining 
the written assent of a certain number of resident tax-payers and 
filing it with the county clerk, it has been held as a prerequisite 
to a recovery that the bondholder was bound to prove affirma- 
tively that the written assent of the required number of resident 
tax-payers was in point of fact obtained and filed in the county 
clerk’s office, and that the town was not bound by the representa- 
tion of its officers, upon the face of the bonds, that such assent 
had been obtained and filed. (Starin v. Town of Genoa, 28 
N. Y. 439; Gould v. Town of Sterling, ¢d. 456. ) : 

But the Supreme Court of the United States, in a series of 
adjudications, have established a different principle, and one 
which we believe is more in consonance with justice and reason. 
We have heretofore conformed our rulings on this subject with 
the decisions of the national court, not on account of its para- 
mount authority — for on this question it has none —but because 
it inculeated an unbending principle of right and a rigorous 
morality. Whether any of the cases have gone sufficiently far to 
warrant the holding of these bonds binding and valid is now to be | 
inquired into. 

The leading case is The Commissioners of Knox County v. 
Aspinwall e¢ a/., 21 How. 539. The Legislature of Indiana 
passed an act authorizing Knox county to subscribe for stock 
in the Ohio & Mississippi Railroad Company, on condition that a 
majority of the voters of the county decided in favor of such 
subscription at an election to be held for that purpose. An 
election was held, and a majority vote was cast for the subscrip- 
tion, and the board of commissioners made the subscription and 
issued and delivered bonds in payment thereof. These bonds 
were negotiated, and the holders brought suit to enforce the pay- 
ment. The suit was resisted on the ground that there was a 
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want of authority to execute the bonds in question, because there 
was an omission to comply with the requirement of the statute in 
respect to the notices to be given. That the election was held and 
a majority vote obtained for the subscription was not denied, but 
it was alleged that the notices of election were irregular and 
defective. 

But in answer to this the court decided that where the board 
subscribed for the stock and issued the bonds, purporting to act 
in compliance with the statute, it was too late to call in question 
the existence or regularity of the notices in the suit against 
them by the holders of the bonds, who were innocent holders, in 
this collateral way; that in such a suit, according to the true 
interpretation of the statute, the board were the proper judges 
whether or not a majority of the votes in the county had been 
cast in favor of the subscription to the stock; and that, as the 
bonds on their face comported with the law under which they 
were issued, the purchaser was not bound to look further for 
evidence of a compliance with the condition to the grant of 
power. But this judgment must be taken with reference to the 
facts in the case. In arriving at their conclusion the court say: 
*¢ The case assumes that the requisite notices were not given at 
the election, and hence that the vote has not been in conformity 
with the law. This view would seem to be decisive against the 
authority on the part of the board to issue the bonds, were it not 
for a question that underlies it, and that is, who is to determine 
whether or not an election has been properly held and a majority 
of tke votes of the county cast in favor of the subscription? Is 
it to be determined by the court in this collateral way, in every 
suit upon the bond or coupon attached, or by the board of com- 
missioners as a duty imposed on it before making the subscrip- 
tion? The court is of opinion that the question belonged to this 
board. The act makes it the duty of the sheriff to give the notices 
of election for the day mentioned, and then declares that if a 
majority of the votes shall be given in favor of the subscription 
the county board shall subscribe the stock. The right of the 
board to act in an execution of the authority is placed upon 
the faci that a majority of the votes had been cast in favor 
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of the subscription, and to have acted without first ascertaining 
it would have been a clear violation of duty; and the ascertain- 
ment of the fact was necessarily left to the inquiry and judgment 
of the board itself, as no other tribunal was provided for the 
purpose. This board was one, from its organization and general 
duties, fit and competent to be the depository of the trust thus 
confided to it. The persons composing it were elected by the 
county, and it was already invested with the highest functions 
concerning its general police and fisca] interests. 

‘* We do not say that the decision of the board would be conclu- 
sive in a direct proceeding to inquire into the facts previously to 
the execution of the power, and before the rights and interests of 
third parties had attached; but after the authority has been 
executed, the stock subscribed, and the bonds issued and in the 
hands of innocent holders, it would be too late, even in a direct 
proceeding, to call it in question; much less can it be called in 
question to the prejudice of a bona fide holder of the bonds in 
this collateral way.” 

In Bissell e¢ ad. v. The City of Jeffersonville, 24 How. 287, 
the common council of the city of Jeffersonville, in Indiana, had 
authority to subscribe for stock in a railroad company, and to 
issue bonds for such subscription, unon the Jet’ ‘jon of three- 
fourths of the legal voters of the city. Under one of these acts 
the common council determined that thre2-fourths had so peti- 
tioned, and under a subsequent act, authorizing them to revise 
the subject, they again came to the same conclusion, and issued 
the bonds. Duly certified copies of the proceedings of the common 
council were exhibited to the plaintiffs at the time they received 
the bonds, and upon the bonds themselves it was recited that 
three-fourths of the legal voters had petitioned for the subscrip- 
tion. The court held that jurisdiction of the subject-matter on 
the part of the common council was made to depend upon the 
question whether the petitioners, whose names were appended, 
constituted three-fourths of the legal voters of the city, and the 
common council were made by the laws of the tribunal to decide 
that question; and therefore, when the city was sued upon the 
bonds by innocent holders for value, it was too late to introduce 
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parol testimony to show that the petitioners did not constitute 
three-fourths of the legal voters of the city. 

The. doctrine of these cases was reasserted and enforced in 
Moran vy. Commissioners of Miami County, 2 Black, 722. In 
Mercer County v. Hasket, 1 Wall. 83, the facts were these: 
By act of the Assembly, passed in 1852, the Legislature of 
-Pennsytvania authorized the commissioners of Mercer county, in 
that State, to subscribe to the stock of the Pittsburg & Erie 
Railroad, which road, if built, would pass through their county 
and benefit it. The act, however, contained this proviso: 
‘* Provided, that the subscription shall be made subject to the 
following restrictions, limitations and conditions, and in no other 
manner or way whatever, viz: all such subscriptions shall be 
made by the county commissioners, and shall be made by them 
after, and not before, the amount of such subscription shall have 
been designated, advised, and recommended by a grand jury of 
said county.” The grand jury only ‘‘ recommended that the 
commissioners of Mercer county subscribe to the capital stock of 
the Pittsburg & Erie Railroad, to such an amount and under such 
restrictions as may be required by the act of the Assembly, by 
authorizing’ them to subscribe to an amount not exceeding 
$150,000.” Under this recommendation the commissioners sub- 
scribed the stock and issued bonds. The bonds declared on their 
face that the faith, credit and property of the county were 
solemnly pledged under the authority of certain acts of Assem- 
bly, and that, in pursuance of said acts, the bonds were signed by 
the commissioners of the county. An attempt was made to 
defeat the payment of these bonds after they were passed to the 
hands of innocent purchasers, but the court rejected this defense. 
Mr. Justice Grier, speaking for the whole bench, said: ‘‘ They 
are on their face complete and perfect, exhibiting no defect in 
form or substance, and the evidence offered is to show that the ° 
recitals on the bonds are not true; not that no law exists to 
authorize their issue, but that the bonds were not made in pur- 
suance of the acts of Assembly authorizing them. We have 
decided, in the case of Commissioners of Knox County v. Aspin- 
wall, that where the bonds on their face import a compliance with 
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the law under which they were issued, the purchaser is not bound 
to look further. The decision of the board of commissioners 
may not be conclusive in a direct proceeding to inquire into the 
facts before the rights and interests of other parties had attached, 
but after the authority had been executed, the stock subscribed, 
and the bonds issued and in the hands of innocent holders, it 
would be too late, even in a direct proceeding, to call it in ques- 
tion.” (Van Hostrup v. Madison City, 1 Wall. 291; Meyer 
v. City of Muscatine, zd. 385.) In Supervisors v. Schenck, 5 
Wall. 772, the suit was brought upon certain bonds of Marshall 
county, Ill. The statute under which the bonds were issued 
gave the counties authority to purchase or subscribe for shares 
in railroad companies, subject to certain conditions or regula- 
tions, one of which was that a majority of the qualified voters 
of the county must first vote for such subscription or purchase. 
In 1851 the Legislature passed a statute called ‘‘ the township 
organization law,”’ which, after its adoption by the counties, 
transferred certain powers in reference to the counties to a 
board of supervisors instead of the County Court. Among 
these powers was a right to call an election for the purpose of 
ascertaining the sense of the voters in relation to a subscription 
for stock. On the 28th day of February, 1853, the County 
Court of Marshall county ordered an election to vote for and 
against a subscription. The election was held under that order, 
and a majority of the voters cast their ballots in favor of the 
subscription. Previous to the 28th day of February, 1853, the 
county had adopted the township organization statute, and was 
on that day so organized and acting. ‘The board of supervisors, 
on the 14th of November, 1854, acting by authority of the elec- 
tion, madé the subscription and issued bonds and coupons in 
payment thereof. The bonds were transferred for value, without 
any notice of want of authority to execute the same, and for 
nine years the board of supervisors annually levied and collected 
the necessary taxes and paid the interest on them. The only 
defense was that no election had ever been held by order of the 
board of supervisors. But the court were of the opinion, and 
so decided, that the levy of the tax and the payment of interest 

























184 ST. LOUIS. 


Steines et al. v. Franklin County et al. 























by the proper county authorities validated the bonds in the hands 
of bona fide holders for value, though in their origin they were 
issued irregularly in virtue of a popular vote, ordered by the 
County Court instead of the board of supervisors, the vote and 
other proceedings having been in all respects, other than the 
source of the order, regular. 

We will now briefly refer to a few of the decisions rendered by 
the court in this State, which mainly coincide with the views 
taken by the Supreme Court of the. United States. 

Flagg ef al. v. The City of Palmyra, 33 Mo. 440, was an 
application for a mandamus to compel the city council of Pal- 
myra to levy a tax to pay the annual interest on certain bonds 
which the city had issued to aid in the construction of the Quincy 
& Palmyra Railroad. The enabling act of the Legislature, under 
which a subscription was made, provided that before any such 
subscription should be made the city council should call an elge- 
tion of the qualified voters of the city, to vote for or against the 
making of such subscription, for the number of shares, to be 
specified in the notice of the election; said election to be held on 
the same notice, and the votes received, counted and returned in 
the same manner as in the case of election of the mayor and 
councilmen of the city; and if a majority of the qualified voters, 
voting at said election, should be in favor of the subscription, 
the same should be made by the city council, and the stock so 
subscribed for should be under the control of the city council in 
all respects as stock owned by individuals. In the return to the 
alternative writ it was not denied that an election was held, and 
that a majority voted for the subscription ; but it was stated that 
no call and notice cf an election was given, as required by law, 
and that the votes were not received, counted and returned by the 
city council, ‘as required by the act. This return was traversed, 
and the court below found for the relator. In what the infor- 
mality or irregularity in the proceedings consisted the report of 
the case does not inform us. But the vote which gave the city 
council jurisdiction is conceded. The judgment of the Circuit 
Court was affirmed, and the judge, in delivering the opinion of 
this court, said: ‘‘ In this case, if the bonds have been issued by 
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the city of Palmyra in apparent compliance with the law, and 
themselves give us no evidence of a want of performance of the 
prerequisites to their issuance, and no actual notice of any such 
defect is traced to the bondholders, we will not hold the bond- 
holders to be affected by a failure of the officers of the city of 
Palmyra to perform all that was by the law required of them, in 
anticipation of and preparation for the issuing of these bonds. 
Being issued in apparent conformity to the law, the public (any 
of whom might acquire the bonds) is entitled to view them as 
issued in actual confoymity to the law, and to suppose that all 
the acts required of the people and officers of the city of Palmyra, 
in reference to the bonds, have been duly performed.” 

This language is exceedingly broad; and if it is construed as 
applicable only to the facts in the case, it is sustained by numer- 
ous cases. But if it is intended to assert that a court or a city 
council, who have power under certain circumstances to make 
contracts and issue bonds, may disregard these circumstances or 
conditions ‘entirely, and then issue bonds purporting to be in pur- 
suanuce of authority which will be binding, and against which no 
defense can be made, we dissent from it. 

In The Hann. & St. Jo. R.R. Co. v. Marion County, 36 Mo. 
294, we held that where a county, acting under authority it 
supposed to be valid, subscribed to the stock of a railroad com- 
pany in good faith, issued its coupon notes in payment of such 
subscription, and for a series of years voted the stock and paid 
its coupons, and such notes passed into the hands of innocent and 
bona fide purchasers, it was estopped from asserting that such 
notes were illegally issued. And to the same purport see Barrett 
v. Schuyler County, 44 Mo. 197. 

The language used in the cases, that where the bonds on their 
face import a compliance with the law under which they were 
issued the purchaser is not bound to look further, must be taken 
as used with respect to the facts in those cases. By an examina- 
tion it will be seen that on every one of them the qualified voters 
had voted to confer the authority, and that some mere irregulari- 
ties had existed as to the manner of giving the notices or casting 
up the vote. These irregularities could not be expected, nor were 
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they necessary to be known to the purchasers. The only matter 
in which they were concerned was to know whether the power to 
issue the bonds existed. The taking and obtaining the majority 
vote in this case was the prerequisite —the essential thing which 
gave the investiture of authority and conferred jurisdiction. The 
court possessed no power except what it derived from law, and 
that was only to initiate the proceedings by which the power 
might be called forth. The real authority came from the voters 
at the polls. If they sanctioned the measures and authorized the 
expenditure, the court could then proceed gnd carry out their will, 
otherwise not. Till the votes were taken and a majority of them 
were cast in favor of the proposition, the court had no authority 
over the subject-matter, and their action was a total nullity. A 
record which imparts absolute verity may always be impeached for 
want of authority or jurisdiction in the court rendering it; and so 
may the acts of an agent who has acted without authority, where 
there has been no express or implied ratification by the principal. 
In Gelpcke v. City of Dubuque, 1 Wall. 175, Justice Swayne 
says: ‘* When a corporation has power under any circumstances 
to issue negotiable securities, the bona fide holder has a right to 
presume they were issued under the circumstances which give the 
requisite authority, and they are no more liable to be impeached 
for any informality in the hands of such a holder than any other 
commercial paper.” 
( These bonds are placed upon the footing of commercial paper, 
and that is giving them the highest characteristics of negotiable 
securities. But one who takes a negotiable promissory note 
or bill of exchange, purporting to be made by an agent, is bound 
to inquire as to the power of the agent. Where the agent is 
appointed and the power conferred, but the right to exercise the 
power has been made to depend upon the existence of facts of 
which the agent may naturally be supposed to be in an especial 
manner cognizant, the bona fide holder is protected because he 
is presumed to have taken the paper upon the faith of the repre- 
sentation of the agent as to those facts. But the holder has no 
such protection in regard to the existence of the power itself. It 
is precisely this principle that underlies all the decisions on this 
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question, giving this species of paper its firmest support. The 
holder has only to see that the power authorizing the issue of the 
bonds exists ; but where the right to exercise the power depends 
upon certain facts, he may rely upon the representation as to the 
existence of those facts, because they are peculiarly within the 
cognizance of the agent issuing them. Therefore, where the 
voters have conferred the power by a vote, the requisite number 
of votes cast and the regularity of the election are all matters 
within the knowledge of the County Courts or city councils, and 
the purchasers may well rely upon the truth of their representa- 
tions touching the premises. ) As no election was ever ordered 
and no vote taken in this case, the court had no jurisdiction what- 
ever, and acted wholly without authority, and hence the bonds 
were void, 

The next point of inquiry is whether the act of the Legislature 
approved March 21, 1868, cured the unauthorized action of the 
County Court and validated the new bonds issued. That act con- 
tains the following provisions : 

‘* Section 1. In all cases where the County Courts have here- 
tofore laid out, surveyed, and commenced the building and have 
built macadamized or other roads, or have thrown up embank- 
ments, built bridges and culverts, or other necessary work, in 
their respective counties, the County Courts are hereby authorized 
to borrow money on the credit of the county, and to issue the 
bonds of the county with coupons attached; but said bonds shall 
not be of a denomination of less than one hundred or more than 
one thousand dollars, and shall not run exceeding twenty years, 
nor bear interest at a higher rate than ten (10) per cent., for the 
purpose of paying for the work done and contracted for in their 
respective counties. 

‘Sec. 2. Said bonds may be made transferable in such 
manner as the County Court may direct ; and the courts shall be 
authorized to levy a sufficient amount of revenue annually to pay 
the accruing interest on bonds authorized by this act; and for 
that purpose may, if it should be necessary, levy a special tax.” 

After the adoption of this last act the County Court took up 
the original bonds and issued others in lieu thereof. These 
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bonds purport upon their face to be issued ‘‘.under and pur- 
suant to an order of the County Court of said county, and by 
authority of an act of the General Assembly of the State of 
Missouri, approved March 21, 1868, entitled ‘An act to authorize 
County Courts to issue bonds for the purpose of paying for the 
building of bridges and macadamized roads heretofore contracted 
for and built.’ ” 

If the act imparts the requisite authority to issue the bonds 
for the purpose contemplated, I have no doubt about the power 
of the court to make the exchange in the mode pursued. That 
the act was framed and passed with a view to meet this very case 
is unquestionable. It is also true that curative and confirmatory 
acts are generally specific and particular. But in this State it 
could not be special without violating the constitutional provision 
prohibiting special enactments. Its generality, therefore, is not 
an insuperable objection, no other reason against it being shown. 
That the Legislature had the power is, in my opinion, beyond 
dispute. The case is not distinguishable from The Hann. & St. 
Jo. R.R. v. Marion County, 36 Mo. 294. In that case a subscrip- 
tion was made by the County Court under an act that was 
supposed to be invalid, and we held that a subsequent ratification 
of the subscription by the court, under an act authorizing the 
same, would make the contract binding although it had been 
originally void. The act simply confers the right to do a par- 
ticular thing, and may be construed as an original power. 

So it has been recently adjudged that where a debt was con- 
tracted by a city, which was void because not authorized by the 
statutory law of the State, it was made valid by a subsequent 
statute recognizing the validity of the debt as contracted. (‘The 
City v. Lawson, 9 Wall. 477.) This whole subject was recently 
examined at length by this court in the case of Barton County v. 
Walser, 47 Mo. 189, and it is unnecessary to repeat here the 
views therein offered. The counties are not full corporations in 
the absolute and unqualified sense of that term, but mere political 
subdivisions for governmental purposes ; and the County Courts 
act under the direction of the statute, in such manner and accord- 
ing to such terms as may be prescribed by the Legislature. Such 
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being the case, it was within the undoubted province of the 
Legislature to grant the power and clothe the court with the 
authority to issue bonds in payment for the work. 

The Circuit Court found for the defendants, and I think its 
judgment should be affirmed. 

Affirmed. Judge Bliss concurs. Judge Currier not sitting. 
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State or Missourt ex rel. Attorney-General, Relator, v. THE 
BoatMEN’s Savines Institutr0n, Respondent. 


1. Interest — Usury — Loans — Purchaser of commercial paper — Boatmen’s 
Savings Institution.— Under the charter of the Boatmen’s Savings Institu- 
tion of St. Louis (Adj. Sess. Acts 1855, p. 149, 3 3), the discounting of com- 
mercial paper by the bank constituted a loan, and discount at the rate of over 
eight per cent. reserved would amount to usury. But the bank might pur 
chase bills of exchange at whatever rates might be agreed on between itself 
and its customers. Usury has no application to such transactions. To con- 
stitute usury there must be an express or implied loan. And an allegation 
that the bank simply purchased bills at figures exceeding the current rates of 
exchange, with a view to evading the charter restrictions as to interest, would 
be held on demurrer insufficient to charge usury. 


Quo Warranio. 


H. B. Johnson, Attorney-Seneral, with whom were Clover 
and Know, for relator, cited Lehigh Bridge Co. v. Lehigh 
Coal Co., 4 Rawle, Penn., 9; 6 Conn. 209; 14 Ohio, 10; 
State Bank v. State, 1 Black, 279; Canal Co. v. R.R. Co., 
4 Gill & Johns. 1; Trustees of McIntire Poor School v. Zanes- 
ville Canal & Man. Co., 9 Ohio, 203 ; Penobscot Boom Corp. v. 
Lamson, 16 Me. 224; Hodson v. Copeland, zd. 314; Atcha- 
falaya Bank v. Dawn, 13 La. 497; Charles River Bridge v. 
Warren Bridge, 7 Pick., Mass. ,871 ; All Saints Church v. Lovett, 
1 Hall, N. Y., 198; John v. Farmers’ & Mechanics’ Bank of 
Indiana, 2 Blackf., Ind., 367; Hamtramck vy. Bank of Edwards- 
ville, 2 Mo. 169; Day v. Stetson, 8 Greenl. 372; State v. N. 
O. Gaslight & Banking Co., 2 Rob., La., 529; 5 Wheat. 658-9 ; 
9 Cranch, 51-2; Rex v. Passmore, 3 T. R. 246; Eastern Archi- 
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pelago v. Regan, 22 Eng. L. & Eq. 288, 887-8; 18 Eng. L,. 
& Eq. 167; Rex v. Corporation of Carmarthen, 2 Burr. 869; 
King v. Ogden e¢ al., 10 Bd. 230; Tancred on Quo Warranto, 
14; 28 Penn. 387; 3 Harg. C. & Tr. 545; 2 T. R. 515; 10 
Ohio, 548. 


Ganit, and Lackland, Martin § Lackland, for respondent. 


The statute (Adj. Sess. Acts 1855, p. 149, § 3) draws a plain 
distinction between loans and discounts. The counsel contend 
that the discount was of accommodation paper and a mere color- 
able transaction, being in fact a loan and nothing more. But the 
pleadings do not show this. (McLean, Assignee, v. Lafayette 
Bank, 3 McLean, 587 e¢ seg. ; Rock River Bank v. Sherwood, 


10 Wis. 233 et seg.) 


CurrizR, Judge, delivered the opinion of the court. 





This is a proceeding in the nature of a writ guo warrantio, 
prosecuted by the attorney-general in behalf of the State, with 
a view to forfeiture of the defendant’s charter. Supposed viola- 
tions of the charter, in loaning money and discounting paper at 
usurious rates, constitute the groundwork of the prosecution. 

As showing such violation, it is alleged that said banking 
institution, in willful disregard of the restrictions of its charter, 
has, for a long time past, been in the constant practice of loaning 
its money by discounting promissory notes at exorbitant and 
usurious rates of interest, far exceeding the rate of eight per cent. 
per annum prescribed in the charter, and at the rate of eighteen 
per cent. per annum; and that defendant has also, in repeated 
instances during the years 1868, 1869 and 1870, been in the 
‘* constant practice”? of loaning its money at a rate of interest 
exceeding eight per cent. per annum; and further, that said 
defendant, during said years, has been in the constant practice 
of buying bills of exchange at a far greater rate than the current 
rates of exchange, with intent thereby to evade and violate the 
provisions of said charter. 

Three classes of facts are here set out as constituting violations 
of the charter: first, the loaning of money in the way of dis- 
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counts at usurious rates ; second, the loaning of money at usurious 
rates without specifying the manner of the loan ; third, the buying 
of bills of exchange at rates exceeding the current rates of 
exchange, with intent to evade and violate the charter restrictions 
as to the rate of interest on loans. 


The relator’s replication, in which these facts are alleged, is 
demurred to, and the question is thus raised whether the facts 
set out in the pleading, assuming them to be true, show violations 
of the defendant’s charter of a character to warrant its forfeiture. 
If the facts show a violation of the charter at all, it has not been 
contended that they are not of a character to warrant this pro- 
ceeding. The defendant’s proposition is that no violations of the 
charter are shown ; in other words, that the facts alleged do not, 
under the charter, constitute usury. 


By the charter the bank was authorized to ‘‘lend money at 
any rate of interest not exceeding eight per cent. per annum,” 
and also ‘‘to discount, buy and sell promissory notes, bonds, 
bills of exchange, and other securities.”” (Adj. Sess. Acts 1855, 
p- 149, § 3.) 

One point made by the defendant’s counsel is that the eight 
per cent. restriction has no relation to the discounting of 
commercial paper, and that the charter therefor imposed no 
restrictions respecting rates of discount. A distinction is thus 
sought to be drawn between loans and discounts as regards the 
charter restrictions upon the reservation of interest. 


The distinction is unsubstantial. The term ‘‘ discount,” as a 
substantive, means the interest reserved from the amount lent at 
the time of making the loan; as a verb, it is used to denote the 
act of giving money for a note or bill of exchange, deducting 
the interest. In a discount the interest is reserved, or collected 
in advance ; while in ordinary loans the interest is paid, or agreed 
to be paid, after it isearned. In either case the transaction con- 
stitutes a loan, and a reservation of interest beyond the specified 
eight per cent. is usury, and the payment of interest in advance 
does not change the usurious character of the transaction. It 
cannot be imagined that the Legislature in granting the charter 
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intended to restrict the rate of interest to eight per cent. on 
ordinary loans, and at the same time to leave the corporation 
free to charge and collect whatever rate of interest it might deem 
proper, and the customer might assent to, where the loaning 
transaction should be given the form of a technical discount. 
Such a construction would be in manifest contempt of the will 
and wisdom of the Legislature, whatever form a loan might take, 
to limit the rate of interest to the prescribed rate of eight per 
cent. per annum. 

- Again, it is objected that the relator’s replication, although it 
may abundantly show the making of usurious contracts, fails to 
show that the usurious interest reserved by these contracts was in 
fact collected and realized by the bank. 

The charter says nothing about collecting interest. The pro- 
hibition is against the loaning of money at usurious rates— 
against the making of usurious contracts. But the replication 
not only shows that the bank loaned its funds at rates in excess 
of the prescribed eight per cent., but that it in fact collected 
interest at the agreed rates, and collected it in advance, for 
that is what is meant by discounting. The discount, as already 
remarked, is the interest reserved and paid at the date of the loan. 
The collection or reservation of the interest in advance is of the 
substance of the thing. Besides, the replication follows and 
adopts the very language of the statute. 

A strong argument might be made against the wisdom of usury 
- laws in general. It might be better for society if they were all 
abolished. But that presents a question of public policy which 
it is alone for the legislative department of the government to 
consider and adjust. In granting the charter in question, the 
Legislature saw fit to restrict the rates of interest to eight per 
cent. ; and this restriction, if the averments of the replication 
are true, the defendant, in the exercise of its corporate powers, 
has failed to respect. The form of the replication may be sub- 
ject to criticism, but the material facts, showing willful and long- 
continued violations of the charter in making loans, are suffi- 
ciently averred, and that is all we are called upon to declare on 
the present occasion. 
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I do not see that the replication is strengthened by the aver- 
ments in relation to the purchase of bills of exchange. It was 
competent and lawful for the bank to make such purchase at 
whatever rates might be agreed upon between itself and its cus- 
tomers. The charter authorizes such purchases, and does not 
assume to regulate the rates. Usury has no application to such 
transactions. In order to constitute usury there must be an 
express or an implied loan. (Nichols v. Fearson, 7 Pet. 109.) 
In the absence of a loan there can be no usury. Usury is not 
predicable of a purchase. But the replication affirms that the 
transactions complained of in this connection were purchases 
and not loans, and then avers that the purchases were made under 
the influence of improper motives, namely, with a view to the 
evasion of the charter restriction as to interest. If the transac- 
tions were in themselves legal, the motive that inspired them 
would not render them usurious. It is not alleged that the trans- 
actions in question were loans disguised as purchases, the form 
of a purchase being resorted to as a means of concealing the real 
character of what was done. The allegation is that the bank 
purchased bills at rates exceeding the current rates of exchange. 
That being so, the acts complained of being purchases, there is 
no ground for imputing usury; for, as already observed, usury 
applies to loans and not to purchases. There can be no usury 
in the absence of a loan; but a loan, in fact, may take the 
outward form and appearance of a purchase. It is the sub- 
stance of the thing, and not its form, that determines its 
character. But it is averred here that the substance of ‘the 
things done was the making of purchases, not the making of 
loans in the guise of purchases. 

The other averments of the replication, however, sufficiently 
affirm violations of the charter, and the demurrer will therefore 
be overruled. The other judges concur. 
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Jamison, trustee of Lane, v. Fopiano. 








Wri1aM C. Jamison, Troustzz or Lang, Etc., Respondent, v. 
Gitano Foprano, Appellant. 


1. Lands and land titles — Boundaries — Monuments will not prevail, when. 
— Although monuments will generally prevail over other calls in a deed, yet 
if, taking the whole deed together, they are apparently erroneous, they will 
be disregarded. And a boundary may be rejected when it is clear that it was 
inadvertently inserted, and that a tract with different boundaries was intended 
to be conveyed. 


Appeal from St. Louis Circuit Court. 
S. Reber, for appellant. 
Cline, Jamison §& Day, for respondent. 


Waaner, Judge, delivered the opinion of the court. 


This was an action of ejectment brought for the recovery of a 
small tract of land lying in the western end of the Lami tract in 
the City Commons. Both parties claim title under the city of 
St. Louis, and the title was in the city at the time of the execu- 
tion by the city of a deed to M. S. Cerre, under whom the plain- 
tiff claims. The defendant’s claim is based upon a subsequent 
or junior deed. 

The deed from the city, by virtue of which the plaintiff claims, 
conveys ‘‘ that certain farm or piece of land situate and being in 
the Commons of the city of St. Louis and State of Missouri, 
bounded and described and laid down in the survey and plat of 
the Commons aforesaid, made by Charles DeWard, filed the third 
day of April, 1839, and on file in the recorder’s office of the 
county and State aforesaid, as follows: bounded on the south 
by Petit, on the north by Durand, on the east by Carondelet 
avenue, and on the west by block No. 42 of the Commons of 
St. Louis, and laid down on the map aforesaid as the claim of 
Michael Lami; being two arpens in breadth and forty arpens in 
depth, containing eighty arpens,” etc. The strip of land in con- 
troversy is admitted to be a part of the Lami tract, and it is also 
included in block 42; and the only question is whether the deed 
defining the limit to be the western boundary of block 42 is to 
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be taken and held as decisive and controlling of the true bound- 
ary. The court below decided that it was not, and gave judg- 
ment for the plaintiff. The recital in the deed designates the 
land as the claim of Michael Lami, being two arpens in breadth 
and forty arpens in depth, containing eighty arpens. 

These Common Fields are well known in the history of St. 
Louis, and parties, when they contract in reference to them, are 
not liable to be mistaken as to the subject about which they con- 
tract, or as to its general locality, though they may be deceived 
as to the particular boundaries. The reference to block 42 was 
not made for the purpose of fixing the eastern boundary of the 
tract, as the thing granted was sufficiently ascertained by a full 
and correct description of the Lami tract of two by forty arpens, 
a well-known designation in the common-field lots. The parties 
evidently labored under the mistaken idea that the western line 
of block 42 constituted the eastern boundary of the Lami tract. 
Although monuments will generally prevail over other calls in a 
deed, yet if, taking the whole deed together, they are apparently 
erroneous, they will be disregarded. And a boundary may be 
rejected when it is clear that it was inadvertently inserted, and 
that a tract with different boundaries was intended to be conveyed. 
(4 Greenl. Cruise, 338 and note; Thatcher v. Howland, 2 Metc. 
41; Bosworth v. Sturtevant, 2 Cush. 391.) 

In the construction of deeds, words are not the principal thing, 
but the intent and design of the parties; and therefore, when 
there are any words in a deed that appear repugnant to the other 
parts of it, and to the general intention of the parties, they will 
be rejected. (4 Greenl. Cruise, 307.) 

The evident intention here was to convey the whole Lami tract,. 
and the error of the parties in designating a boundary line ought 
not to defeat that intention. 

The facts in this case bring it entirely within the decision of 
Gibson v. Bogy, 28 Mo. 478, and we regard that case as decisive 
and controlling authority. 

Judgment affirmed. The other judges concur. 
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Joun A. Hocwapay ef al., Petitioners, v. Harvey Newsom 
et al., Defendants. * 


1. Prohibition, application for writ of against County Court — When court 
acts in ministerial capacity, refused.—When it appears from the pleadings, 
in an application for a writ of prohibition against a County Court, that 
the proceedings which the petitioners seek to restrain belong exclusively to 
the administrative and ministerial duties of that court, and do not involve 
any exercise of the jurisdiction of the court in its judicial capacity, the 
application will be refused. (West v. Clark County Court, 41 Mo. 44, 
affirmed. ) 


Petition for Prohibition. 
John A. Hockaday, for petitioners. 
H. C. Hayden, for defendants. 
Hotmes, Judge, delivered the opinion of the court. 


This is an application for a writ of prohibition to be issued 
against the defendants as justices of the County Court of Cal- 
laway county. The defendants appear, and make answer admit- 
ting the facts stated in the petition. There is no exemplification 
of the record of the proceedings of the County Court in the 
matter complained of. From the statements of the petition, 
admitted by the answer, it appears that the proceedings which 
the petitioners seek to restrain belong exclusively to the admin- 
istrative and ministerial duties of the County Court, and do not 
involve any exercise of the jurisdiction of the court in its judicial 
capacity. In such case a prohibition will not be granted. This 
subject was fully considered in the case of West v. Clark County 
Court, 41 Mo. 44, and the decision in that case is decisive of 
this application. 

Prohibition refused. Judge ‘Wagner concurs. Judge Fagg 
not sitting. 





* This case was decided at the July term, 1868, and properly belongs with the 
cases of that term, reported in 42 Mo. 





















